




























+ GBvendtions ; ; slow | Po the 
high-water Mark without the limits for the time pho 2 
. being of the port, and thereafter the limits of the | J.) continue: 
ort are extended so as to include the place |...) ¢ as | 


in Which such wharf, dock, quay, jetty, pier, eree- 


landing thereof. 
» tion or mogring has been made, erected or ro aap 
j feat the Commissioners may ‘remove, fill u h Sach Goa emetys 
_ or destroy such wharf, dock, quay, jetty, pier, Pr petit Rue ven 


jon or mooring without making any com- 


ving wk _— tree the owners of the said go 
., © 84. The Commissioners shall frame— charged as hereinafter mentione 
oe ac) ascale of tolls, dues, rates and charges for 87. Upon the production £6: 
* ene tcl and the landing “ shipment of = pit pointed by 
: Saale goods from und intosea-going harge sioners in - 
. 67) s Deedares vessels and vessels not being | °""°* Hee fee freight. document 
__™ sea-going vessels respectively, at the wharfs, quays, | 9 receipt for, or a rel from 
 “glages, jetties and piers,” aud for the use ‘thereof mentioned, cndntiadl eum person 
I ‘such vessels, and for the storing and keeping | whose bebalf- sueh noti » as aforesaid 
. of any goods stored in any premises belongiug to | given, the Commissioners. may 
the Commissioners, aud for the removal of goods, | goods to be removed without reg: 
and for the use of any mooring ; as aforesaid, provided they sha 
(2) a scale of tolls for the use of the said wharfs, | able care in respect to. 
“quays, moorings, sages, jetties and piers by any | document. ; 
such vessels, in case the Commissioners permit 
the goods to be landed or shipped by others than BB. Wheat goods pokip 
their own servants ; and Goods may be removed : 
(c) a seale of charges for any services to be per- | to warehouses. duvecale 
formed by the Commissioners or their servants in duad ‘hime ptt ori) 
: ging to the Commissioners, 
respect of any vessels or goods, or for the use of any ctaianees muy canse-euch pooda’y 
works or appliances to be provided by the Commis+ either to any warehouse: belon xin " 


sloners, , with the consent of the Chief O 
Such scales shall be submitted to the Local | to the public warehouses; and 1 
Government, and, after approval or modification | aud detention in, any such ; 
by the Local Government, shall be published by | the risk and expense of the owners of 
the Commissioners in the British Burma Gazette. Whenever any quote are 80 
Subject to the like approval or modification and | Commissioners sha give 
publication, the Commissioners may, in like mau- sishee or owner of such go 
ner, from time to time alter the said scales, if his address be known, by 


Every such scale shall be printed in the | such address or ereat ; 
English and Burmese languages aud characters, | in the British Burma Gazei 
and shall be hung up, and kept hung up, in some | newspapers notice of s 
conspicuous place at the several wharis, quays, | specify therein the numbe 
stages, jetties, piers, warehouses und sheds. tions of such goods so far 


_ 85. For the amount a all tolls, charges, dues rien baeaig 92. as 

3 ., und rates levied under this be liable, in case the goo ds 
drtieist dens ae in respect of any goods, | warehouse of the Commi 

: : @ Commissioners shall | 44. warehonsing for the ti 

have a lien on such goods, und shall be entitled roods shall remain in the 

to seize and detain the same until such tolls, " If the said goods are 
charges, dues aud rates ure fully paid. warehwuses, the said con 
Tolls, charges, dues and rates in respect of goods | be liable to the ’ 

to be landed shall become payable immediately on | in such public 

the landing of the goods, and, iu respect of goods | shall remain subject to all I 

to be removed from the premises of the Commis- | would have been liable 
sioners, or to be shipped for export, sill be pay- | the possession of the 
‘og able before the g are removed or shipped. | be subject to the p 
gen The lien. for such tolls, charges, dues and rates 
vale ‘shall have priority over all other liens and claims, 
_ except for general average, for the ship-owner’s 
‘eu: for freight upon the said goods where such 

den exists and Livhipen preserved pt manner 
ayalle to Uo. mee? tor Primage, and for money | g 
to Lhe ed AY Or the Secretary of State 7 


the public warehouses, at 
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ner of the 


tear yo 


on the manifest of the bis 


} which have come 
he Commissioners, or is other- 
tice shall also"be given to ‘the 
o0¢ by letter delivered at; such 
y the post; but the title cf a 
r of such goods slhall not be 
reason of the omission to send such 
or shall any such purchaser be bound to 
vhether such notive has been sent :. 

ed that if such goods are of so 
a nature as, in the opinion of the 
cr age the Commissioners in that 
to ager’. or immediate sale necessary 

oP iar pang hy han twenty-four h 
ae less than twenty-four hours 
_ after the landing of the goods babe think 
| fit, sell by public auction the said goods or such 
5 ortion of them as aforesgid, in which event 
ice shall be given to the owner of the 

the urgency of the case admits of. 

5 40. The proceeds of every 

#l¢ such sale shall he applied as 
Ba ae ae follows :— 

Tn payment of the expenses of the sale. 
ppayment according to their respective 
ies of the liens and claims excepted in sec- 
from the priority of the lien of the Com- 


payment of the tolls, charges, and expenses 
g, removing, storing, or warehousing 

other = oa due to the 
in respect thereto. 


surplus, if any, oe be osu the 
vner, or the 8, or 
1 his PS se for the same, pro- 


cation be within oue year 
fr reason be showu to the satis- 
Commissioners why such applica- 
/ so made; and in case such 
Il not be so made, nor reason 
rpius shall be held by the Com- 
trust for the purposes of this Act. 
of any vessel in respect of 

w which any tolls, Saws rates, 
tt of penalties, or rges are 
_ paynble under this Act, or 
- orders made in pursuance thereof, 
ct on Ce sume or any part 
d, Commissioners may 
tor of Custoins of the port, and 
shall distrain or arrest such vessél, 
yarel and furniture belonging 
thereof, and detain the same 
due to the Commissioners is 


f the said tolls, dues, rates, 
the costs of the distress or 
ng of the same, remains 
» days next after any 
has been so made, 
x the 




















mmissioners may, within 
































to be 


of} 48. If the Commissioners give to 
% Port clearance not to of Sorgen ot 0 
al 





ih respect of tolls, d san sccomeg 
due 0 ues, charges, or 
penalties assisitatie sindae CilimAck Marae? 






vessel 





ie de-40 peat tha oe 
clearance of any vessel 
tice stating that an amount therein specified 





any rales 
orders fade in pursuance thereof, ‘aes such“ 
‘vessel, _ the : or master of such i 
respect thereof, or against or in res ) 
goods on board a By vessel, such officer Shall aA : 
grant such port clearance until the” at ) 
chargeable has been paid. " 


43. In cuse any damage or mipehih done © 

Compensation for tO any Warts See AT 
damage to property of _ jetties, piers or works fon- 
Commissioners, structed or acquired *b oa 
Commissioners under this Act, by any Vessel, = 
through the negligerice of any person. haviig the. _ 
guidance or command thereof, or of any of the 
mariners or persons employed therein, any Magis- | 
trate of the town of Rangoon may, on the appli- _ 
cation of the Commissioners, and on declaration — 
by them that payment for such damage or” mis- 
chief has been refused or has not been made on 
demand, issue 2 summons to the master of,°or 
agent for, such vessel, requiring him to attend on 
aday and atan hour named in the summons to 
answer touching such damage or mischief’. 

If at the time appointed in the summons, and 
whether the person summoned appears or not, 
it is proved that the alleged damage was done 
through such negligence as aforesaid, and that 
the pecuniary amount of the same dves not exceed 
two hundred rupees, the Magistrate may issue his 
warrant of distress, under which a sufficient portion 
of the boats, masts, spars, ‘ropes, cables, anchors 
or stores of the vessel may be seized and sold to 
cover the expenses of and attending the execution 
of the distress, and the pecuniary amount of 
damage as aforesaid, and such amount shall be paid 
to the Commissioners out of the proceeds of the 
distress: provided that if at the time of the 
damage or mischief the vessel was under the 
orders of a duly authorized officer belonging to the 
Pilot Service or the Harbour-Master’s or Master- 
Attendant’s Department, the case shall not be 
cognizable by the Magistrate under this section. 

44, The Commissioners shall provide such sums 

as the Local Government 
wee trad may from time to time re- 
quire for the establishment and maiutenance of 
police, to be called “River Police,” for the protec. 
tion of the port, the approaches to the port, and 
the river. Such sums shall be a first charge on 
any property vested in and on any moneys raised 
by, or paid, or payable to the Commissioners und: 
this Act. Pee ee. 
The River Police shall be enrolled und “hari 


No. V of 1861 (for the Regulation of Police, Geax | 


CHAPTER IV, | Gon: 

Or THE GENERAL CONTROL oF Government, 

45, All acts and proceedings of the Comm 
B- shall bes 























. 





such acts or proceedings, and may grant 
from the payment of any to 
rates leviable under this Act, d 
46, The Local Government may from time to 
eillin ica Cada time ye rules ——. 
with this Act as to the. cos 
ant sopeetens avd class of works which 
the Commissioners may execute, and the objects 
to which the receipts of the Commissioners shall 
be applied. : 
47. The Local agra may at any ‘See 
~.. e order a local survey and ex- 
mgr aaa may mination of any: ‘cited of 
> the Commissioners under 
this Act, or the site thereof, and the cost of such 
_ survey or examination shall be borne and paid by 
+ the Commissioners. 
| « 48. If the Commissioners allow any work 
han oe “aia ws angen preg 7 
“ them under this Act to 
nero ~~ into disrepair, or do not 
ie Se ak complete any work com- 
| “Samenced by them, or duly estimated for and sanc- 
” tioned, and do not, after notice given by the Local 
~ Government in writing, proceed effectually to 
repair or complete such work, the Local Govern- 
ment may cause such work to be restored, com- 
» pleted, or constructed, and the cost thereof shall be 
: ‘a arpa paid by the Commissioners, 
49, If at any time the Governor-General in 
Council is satisfied that the 


rend, 
| aitey 
he 
f 


vw 


‘ 


ae 


Governor-G eneral . 
purposes intended to be 
sche " accomplished under this Act 


have not been, and are not 
likely to be, properly accomplished by the Com- 
missioners, the Governor-General in Council may, 
by notification in the Gazette of India, to be re- 
published in the British Burma Gazette, give notice 
that, unless within six months the Commissioners 
shall take measures to the satisfaction of the 
Governor-General in Council for properly accom- 
plishing the said purposes, the powers by this Act 
conferred on the Commissioners will, at the end of 
such period, be withdrawn and revoked. 

On the expiration of the period aforesaid, the 
Governor-General in Council may declare such 
powers to be withdrawn or revoked, and may 
direct the Local Government to assume such 
powers ; and thereupon such powers shall be with- 
drawn and revoked accordingly, and all the powers, 
rights and authorities vested by this Act in the 
Commissioners shall thereupon vest in the Local 
Government, 


50. The Loeal Government may, from time to 
time, delegate to the Com- 


Local Government missioners all or any of 
pestle great § ‘© the powers conferred on the 


Chief Commissioner of Bri- 
tish Burma within the port under the Burmese 
Steamer Survey Act, 1871, and may at any time 

" resume the same. 


51. The Commissioners “~ issue licenses to 
test properly qualified persons to 
ialvetoen. ™*y survey “ios withiu the port, 


i aud may cancel and revoke 
such licenses, 


ws there is in Rangoon a Surveyor licensed 


by mmissioners, it shall not be lawful fo 

any servant of : ‘. 2 
wney vrvate veda to undertake the 

sng in this section shall affeet 

i, vested in the Chief i . Mr 1% 
Ee under the Rernas pate > pied 





lls, bess oo 


Survey Act, 1871, | 














“Or Suits BY AND AGAINST THE Comariss: 
~” 62. The Comair does —— 
~ in the name of their 
Chairman to soe. nan or of their 
man. RF Og 
58. No Commissioner shall be 
Coie aot Sean 
personaly valf of the Commi 
but the funds from time to time in the ha 
the Commissioners shall be liable for, and 
able with, all contracts made in manner | t 
provided. po muiwi 
54. Every Commissioner = be pri for any i 
misapplication of money en- _ 
Commissioners liable *ee 
uae trusted to the Comm 
- " sa - Reever which he has ne i 
a party, or which happens through, or is faci- _ 
litated. by, the neglect of his duty, and he shall — 
be liable to be sued for the same.in such court as 
the Local Government directs as for money due to _ 
Government. : 
55, No suits shall bé brought against the Com. _ 
missioners, or any of. rs 
Limitation of multe, OGicorg, or any y lati: 
under their direction, for anything done under 
this Act, until the expiration of one month next 
after notice in ne has been delivered or left 
at the office of the Commissioners, or at the place 
of abode of such person, — the cause of suit © 
and the name and place of abode of the intending — 
laintiff. absiiee Seecad 
. Unless such notice be proved, the court shall 
find for the papoarsas as he 
Every such suit sh commenced within six 
months next after the accrual of the right to sue, 
and not afterwards. ne tee tee 
If any person to whom any such notice of suit 
is given shall, before suit is brought, tender sufficier 
amends to the plaintiff, ‘such plaintiff 


recover. 


Helos ae = 
56. The Commissioners shall not be 
for any act or 
Indemnity to gps 


aa 
' 





















‘ Master-Attendant, Harbours — 
swale ho. Master, or other Conservator 
of the port, or of any Pilot, 
or of any deputy or assistant of any of the officers 
above-mentioned, or of any person acting under 
the authority or direction of any such officer or 


i done within prey ag of the port; nor 
for any damage sustai y any vessel in cons 
quence of any defect in any Pies 2 moorin 
hawsers, or other things within the « 
which may be used by such vessel. - 
Provided that ing in this section shal 
tect the Commissioners from a suit in respe 
act done by or under their 






Proceedings notin. 65. No proceedings of the_ 
yilidated ‘by defect of Commissioners at any special 
“© missioners, , | form. ahien or ordinary meeting shall be 

an office where tle Commis- | deemed invalid solely by reason of defect of notice 
meet for the transaction of business. | or defect of form. ek 


















is issioners shall meet for the trans- 66. The Commissioners shall from time time 
aie leraets Malice. 60. basi at least} ouctule of establish. _— and submit to the . 
Soe ra once in every month; and | ment. ocal Goverumentea sebe- 


dule ‘setting forth the 
number of officers and servants necessary for ane 
ing out the purposes of this Act, and of the 
salaries, fees, and allowances which it is wae 
to assign to such officers and servants. The | 
Government may sanction such schedule, or modify 
and sanction the same. Every such scheduléso 
sanctioned shall remain in force till some other such " 
schedule has been so prepared and sanctioned. 

It shall not be lawful for the Commissioners to +» 
employ any officer or servant for any office or em- 
ployment not sanctioned in such schedule, nor. to 
pay or allow to any officer or servants any salaries, _ 
allowances or fees greater than, or beyond thosey. 
sanctioned therein, Ts 

Nothing in this section applies to artisans, porters 
or labourers, 4 

67. The Commissioners may from time to time 

Commissioners may Make  bye-laws consistent 
make bye-laws. J with this Act for regulating 


for attendance at every such 
issioners shall, subject to such 





eting, the Comm 
ns as the ge “oe aoc mgd — 
time to time prescribe, ‘receive such fees as the 

sa may from time to time direct : 
rovided that such fees shall not be given for 
tendance at such meetings oftener than once a 


























at 
60, The Chairman and Vice-Chairman shall, 
re nee unless prevented by sickness 
Boe Rar or other reasonable cause, 
re __. attend all meetings of the 
; O se 6 
61. The Chairman, or, in the event of his illness 
or absence from Rangoon, 
Ontinary "endspecial the Vice-Chairman, may 
—— whenever he thinks fit, and 
shall upon a requisition made in writing by not 
less than three Commissioners, convene a meeting 
of the Commissioners. Meetings so convened are 
special meetings : all other meetings are ordinary 
meetings. 
~ 62. At least three days’ notice igo of 
every meeting of the Com- 
he” Nolin SE saiabtngs. iets od the notice 
shall state the nature of the business to be transact- 


meetings, the conduct of their usiness, the ~ 
division of the duties among themselves, the 
guidance of persons employed by them, the 
appointment, payment, leave, suspension, and 
removal of their officers and servants mentioned in 
the schedule last aforesaid, and for other similar 
|. matters. 
68. The Chairman or Vice-Chairman, together 
. with two other Commis- 
a ae of sioners, one of whom shall 
be an ew oficio Commis. 
sioner, may for and on behalf of the Commissioners 
enter jointly into any contract or agreement 
whereof the value or amount shall not exceed two 
hundred rupees, in such manner and form as, 
according to the law for the time being adminis- 
tered in Rangoon, would bind them if snch con- 
tract or agreement were on their own behalf; but 
every other contract or agreement by or on behalf 
of the Commissioners shall be in writing, and 
signed by the Chairman or Vice-Chairman and by 
two other Commissioners, of whom one shall be an 
ex officio Commissioner, and shall be sealed with 
the common seal of the Commissioners; and no 
contract or agreement, not executed as in this 
section is provided, shall be binding on the Com- 
missioners : provided that— 
(a) No contract under or by virtue of which 
a sum greater than ten thousand rupees may in 
any event be payable by the Commissioners, shall 
be valid without the assent in writing of the Local 
Government. 


(4) No new work the estimated cost of which 
exceeds five hundred rupees shall be commenced 
by the Commissioners, nor shall any contract be 
entered into by the Commissioners in respect of 
any such work, until a plan and estimate thereof 
has been approved by the Commissioners at a 
meeting. 


© In case the estimated cost of such new work 
sh 


63, At all meetings of the Commissioners, the 

: business shall be conducted 

— “3 of Vosiness at in accordance with the fol- 
lowing rules :— 

(a) The Chairman, or, in his absence, the Vice- 
Chairman, shall be President; if both ‘be absent, 
the Commissioners may elect one of their number 
to be President; ; 

(0) The President may, with the consent of the 
meeting, adjourn the meeting from time to time ; 
(c) Ai fsa meetings, weiner pe 
transacted | a the special business for the 
consideratic whieh the meeting was specially 
called oe alae meetings, any business may be 
transacted of which due notice has been given. 
-y (@) The qu necessary for the transaction of 
business be such number, not less than five, 
as the Commissioners may from time to time 


prescribe; 
i. © Ai cations which may come before the 
~ Commissioners at any meeting shall be decided b 
4 majority of vot Each Commissioner shail 
have one vote; and in case of equality of votes, 
the President shall have a second or casting vote ; 
Re of the proceedings at all meetings 
oners shall be drawn up after each 
hall be signed by the President and 
ther member who was present at such 
all such minutes shall, as 
mtly may be, be transmitted to 
Local Government. 


ers may appoint one or 
: more of thee number to 
“carry out their resolutions, 
to enforce any of the 
of this Act, or they 
yr such purpose, 























commenced, me ied aay see be a into — 
in respect of it, uwhtil sue and estimate 
have been submitted to the Local Goverument, and 











the time and place of their, 
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exceed five thousand rupees, it shall not be 
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sanctioned by the Local Government in an order 
published in the British Burma Gacette. 

(d) And in case the estimated cost of any such 
work exceeds fifty thousand rupees, the Local” 
Government shall not sanction the same until 
such plan and estimate have been submitted to 
the Governor-General in Council and approved 
by him. « ; 

69. All moneys raised by, and paid to, the 
Commissioners under this 
Act, shall be kept in the 
Bank of Bengal in Rangoon, 
and no disbursement of such funds, or any part 
thereof, shall be made :— ; 

(a) in excess of such sum as may In that be- 
half be from month to month appropriated by the 
Commissioners at a meeting, or ‘ 

2) except under the signature of the Chairman 
or Vice-Chairman. 

70. The Commissioners shall annually, or 

Sh oftener if directed by the 

na gener pe a Local Government so to do, 

agcounts, and estimates: submit in such form as the 

Local Government may from time to time direct— 

® (a) statements of their receipts and disburse- 
ments under this Act ; 

(2) reports of all works executed, and pro- 
ceedings taken by them under this Act; 

(c) an estimate of their probable receipts for the 
financial year next following, with proposals for 
the expenditure of the same. 

71. ‘The accounts of the Commissioners shall be 

‘Audit of accounts, and examined and audited in 
sanction and publication such manner as the Local 
Jacana Government may from time 
to time direct ; and subject to the provisions of 
this Act, the estimate of probable receipts, and the 
proposals for expenditure as aforesaid, may on 
submission be sanctioned by the Local Govern- 
ment, or may be modified or altered and sanc- 
tioned; and an abstract of such estimates and 
proposals shall, when sanctioned, be published in 
the British Burma Gazette. 


Money to be kept in 
bank. 





CHAPTER VII. 


PENALTIES, 


72, Any Commissioner, or servant of the 
Commissioners not to Commissioners, who directly 
be interested in contract, or indirectly lends money 
ke. to the Commissioners, or 
becomes interested in any contract made by, or 
on behalf of, the Commissioners, or participates, 
or agrees to participate, in any profits of any work 
done by order or on behalf of the Commissioners, 
shall forfeit his office or employment, as the case 
may be, and shall be incapable afterwards of being 
a Commissioner or holding employment under the 
Commissioners, and shall further be liable to a fine 
not exceeding five hundred rupees, 
73. No Commissioner, or servant of the Com- 
But may be share. missioners, shall be deemed 
holder in a company so to be liable to a penalty under 
ees the preceding section solely 
by reason of his being a shareholder in any duly 
incorporated or registered company which may 
lend money to, or make contracts with, or do 
work ‘for or on behalf of the Commissioners. 
74. Whoever infringes any order issued under 
Tnfein sections 24, 26 and 26 
_ tions 24, 25, aS Al shall. be liable to a fine not 
pees; and i . exceeding one hundred ru- 
if the infringement be continuing, to 





~ 





ee 0, A 


Nps SAT ees “SOs atrad ie 

















a farther fine nob 
for every day such order is 
75. Whoever i inge 









Infringement of rales. eon 18 
fine not exceeding fifty rupees ; an 
ment be continuing, to a further fine 
ten rupees for every day after notice 
infringement has been given by the Commiss 
to the person continuing such infringement. . 
76. Whenever an offender is " 
fine under this 
— in default pemiree t. _ direc 
foe, dhe: clfeader shat ane ern 
of the fine, the o er simple im- 
prisoument for a term which Ps ao 
following scale :— " : 

(a) Two months in the case of © 
infringement of section 32. : a Seen eta 

(6) One month in the ease of continuing 
infringement of sections 24,25, and 26.0 

(c) Fourteen days if the fine does not exeeed 
fifty rupees. he 

(d) One month if the fine does not exceed one 
hundred rupees. ? 

(e) Two months if the fine does exceed one 
hundred rupees. 

Sections 68 and 69 of the Indian Penal Code 
apply to imprisonment in default of payment of 
fine under this Act. 2 

77. Prosecutions ss mc Pan fr insti- 

: tuted by mmissioners, — 
pirate tc or any person authorised by — 
them in this behalf. 





CHATER. VIII. 
MiscELLANEOUS. 


78. The Commissioners and the servants of the 
Commissioners, other than 
are artisans, porters ~— and 
labourers, shall be deemed — 
to be public servants within the meaning of 
section 21 of the Indian Penal Code. 


Commissioners 
public servants. 


79. All acts done 0 proceed taken by 

the Strand ommi 
Pere Flap before this Act comes into 
force, and all orders, rales 
and regulations relating to the and to 
wharfs, quays, stages, jetties, piers, landing-places, 
tolls, charges, rates al dues within the made 
and issued before this Act comes into is shati 


be deemed to have been respectively. done, taken 
made and issued under the provisions. of this 
ct. Corea b Te 
80. All fees and sums due on account of 
Receiving of dues pe = iene bens | 
as revenue. . ~ Pe re 
and ail arrears of tolls, — 
charges, rates, and dues imposed under this re 
may be recovered as if they were arrears of 4 















revenue, 










line drawn at fifty yards from high- 
Jand. ceeupied by the Rangoon Jail 


i 


ts at Ahlone and Monkey Point; 

d occupied by the military authori- 

eal a at “secre Point ; 

t assigned for railway purposes ; 

by hang Nnige ied = the east = ance 

Ras e partment o blie 

Works; 

' — (f) the Dalla Dockyard and the lands at- 
Nes tached thereto, 


4 
> "3 


~~ 





: * Sapee 
(Referred to in sec. 29.) 
Receter For aoops. 


By the Port Commissioners, Rangoon. 


Landed during the day of 
from the , by the Port 
Commissioners, Rangoon, the oted 


noted: 
in thé margin, contents and state of the contents 
unknown. 


Nore.—ZJ/ there be any apparent injury, this 
is to be stated. 


For the Port Commissiones, Rangoon. 


ser ad } 


The day A. B. 


+. 


‘ STATEMENT OF OBJECTS AND REASONS. . 


Tue trade of the port of Rangoon has increased with extraordinary rapidity within the 


last fifteen years. 


é 


- Its total value, which in 1861-62 was two and ahalf millions sterling, had risen in 1866-67 


to four millions, and in 1871-72 to five and a half millions. 


and a half millions. 


In 1876-77 it amounted to eight 


4 “In the same period the shipping had increased from 867 vessels aggregating 295,000 tons, 
to 1,687 vessels aggregating nearly one million tons. 


2. Much has already been done towards the improvement of the port. The approaches 
have been lighted and buoyed. Several wharves and boat-jetties have been constructed, and 
and flats have been purchased for the improvement of the bed of the harbour ; 


a steam-dredger 
but nag earn made in this respect has hardly kept 
trade, ‘is still a deficiency of wharf-accommodation. There are as yet no moorings in 


with the rapid development of the 


the river (fixed or floating), no floating-jetties, no cranes capable of lifting more than five tons 


weight. The system of river-police, too, is 


ive. 


8. Moreover, the need of a properly constituted body, such as exists at Caleutta and Bombay, 


invested with all 


powers requisite to improve the port and conduct its administration, is 


much felt. Till the year 1874, the affairs of the port were to some extent at least supervised 


by the town magistracy 
are at 


; from that’ year to 1876 by the Municipal Commissioners: and they 
# under the control of the Conservator and a committee which has no legal status 


whatever. The Chief Commissioner considers this state of things objectionable; not only as it is 








to give rise to legal difficulties, but also because it leaves the management of the port 
in official hands. It is “ not right,” in his opinion, “ that in so large and important a 
the mercantile community, whose commercial enterprise is the very life an 
, should have no voice in the management of the affairs of the port,” and that while their 
is taxed, they should have nothing to say to the expenditure of the money. 


soul of 


“4. To meet the wants thus felt, the present Bill has been framed by the Chief Commis. 
sioner, and it is introduced as nearly as possible in the form in which it has been received 















or the lan 


the banks dee 


rules in regard 
limits, 


for 








ns in regard to the landing and shipping of goods being of special im- 
or in considerable detail in eoctinne” ah to 84 which are based on 
‘of the Calcutta Port Commissioners’ Act. By these sections, when the Com- 
sufficient wharf-accommodation, 4 

Local Government, to issue an order requiring 


It provides (in section 5) for the appointment by the Local Government of a body of 
, not more than twelve or less than nine’in number, of whom a certain pro- 
“must be non-officials. Subject to the control of the Government (see in particular 
TV and section 68), these Commissioners will conduct the entire administration of the 


xy are (section 17) to construct wharves, jetties, tramways, warehouses and other con- 
ing, storing and shipping of goods, to lay down moorings, to improve the 
ing ing the river-bed, and to provide tug-steamers. , 
previous sanction of the Government (section 18), to make the port-rules which _ 
nment is empowered to make under the seventh section of the Indian Ports 
i to certain other matters. They are (section 19) to have 
» Conservator appointed under the Indian Ports Act, and (section 20) of pilots 


The 


y are wered, with 


> 









~ land required for port pi is (by section 12) vested in them, and in addition 








conveniently take in their cargoes from the Commis 
»n inserted ran loa the Local Government to. t 
of ships from the obligation to use those wharves. By. sections $2 and 83, corresp 
sections 56 and 57 of the Calcutta Act, the erection of wharves, &., by private er 
high water-mark is prohibited. sgn ee a 


8. To enable the Commissioners to discharge the duties imposed on tl 


se HTT (28) has been 









and charges above referred to, the port-dues and other revenues ‘realised in t 1¢ ports. 






Indian Ports Act are (section 14) made over to them. __ oe ee ae 
They are, moreover, empowered by section 16 to borrow money with 
Governor-General in Council for carrying out Works of improver Shas 






9. All pro: thus vested in the Commissioners and all moneys thus do 
by them a toon 15) to be held by them in trust for th rposes of the Act, bu 
to an obligation (section 11, clause (7) ) to continue to the Bengoon municipality a 
annual allowance which it has hitherto been receiving from the income of the ‘ort, and 
44) to provide such sums as the Local Government may from time to time 


establishment of river-police. 4 Le a 
RIVERS THOMPSON. 
Caleutta, Pg ed ait. ae ree 
24th December 1878. e Seri Se ; 


D. FITZPATRICK, 
Secy. to the Govt. of India, 
ed ois bes 
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_ m» Secretary to Chief Commissioner, British Burma, No. 1425—852, dated 0th Nov- 





The following Report of the Select Committee on the Bill to consolidate and- amend’ the Nae 
law relating to Stamps and Court-fees was presented to* the Council of the G Peres 
General of India for the purpose of making Laws and Regulations on the 15th J wary, 1879, 


REPORT. : tN A ae ican 
We, the undersigned Members of the Select Committee to which the Bill to consolidate rib 
From Babé Kali Praséd, Vakil, Judicial Commissioner’s Court, Oudb, dated 9th July, and amend the law 


1878, and enclosure. relating to Stamps — 
» Secretary to Government, North-Western Provinces and Oudh, No. 241 A, dated 5th and Contt foes was 


July, 1878. : sf 

» Secretary to Chief Commissioner, Mysore, No. 5245—9 J, dated 10th October, 1878, referred, have the 
and enclosure. honour to 

Office memorandum from Financial Department, No, 3661, dated 28th October, 1878. that we have 
From Secretary, Puna Sarvajanak Sabhé, No. 408, dated Ist November, 1878, E 

AN _— Secretary to Government, Bombay, No. 6678, dated 6th November, 1878, and 
enclosures. 

e phe a to Government, Bombay, No. 5796, dated 11th November, 1878, and 
enclosure. . 

» Secretary for Birér, to Resident, Huidarébéd, No. 109 G.—B., dated 8th November, 
1878, and enclosure. 

os Secretary to Government, Bombay, No. 5877, dated 21st October, 1878, and 
enclosures. 

» Chief Commissioner, Ajmer and Mhairwara, No. 775, dated 14th November, 1878. 

» Officiating Secretary to Government of Bengal, No, 6163, dated 19th November, 1878, 
and enclosures, 

» Secretary to Government, North-Western Provinces and Oudh, No, 405A, dated 18th 
November, 1878, and enclosures. 4 - 

Fe pea ie Secretary, British Indian Association, dated 23rd November, 1878, and 
enclosure. ; 

» Baba Opendro Nath Mitter, Pleader, High Court, Calcutta, dated 26th November,1878, 

» Secretary, Calcutta Trades Association, dated 8rd December, 1878. , . 

» Girisa ndra Set, dated 19th November, 1878, . ‘. 

» Certain Articled Clerks to Vakils, High Court, Calcutta, dated — December, 1878, 
and enclosure, : 

» Seeretary to Government, ere No. 6259, dated 4th December, 1878.” 

» Secretary to Government, North-Western Provinces and Ondh, No, 428A, 
8rd December, 1878, and enclosures. 





















ember, 1878, and enclosures. 
» Secretary to Government of Bengal, No. 8056, dated 11th December, 1878. ts 
es ee Calcutta Attorney’s Associution, High Court, dated 12th Decem- 
er, . 4 } 
» Secretary to Government, Panjab, No. 4082, dated 2nd December, 1878, and enclosures. 
4 pcre! to Chief Commissioner, Assam, No. 2297, dated 10th December, 1878, and — 
enclosure, : ; 4 ha 
» . Secretary to Go North-Western Provinces and Oudh, Ni 441A, dated 13th” 
aan nad encore Fort St. George, N PG ok Deoew- 
” to it. \- 
ber, 1878, and moore cit etree mS % NTO ae 


4. We have amended section 6 relating to the case of several 
_ bors treed, sderas Soerninar of the subordinate in 
my kone rupee, The result of this amendment believe, wi 
‘inall but an insignificant number of the temsetin anti ae 
y <a Die a ea bi the 


4 


SES 2 oe 








the list of docun al 2 4 S elbihoa’” 10 for which sdhestvd stamps 
an advocate, 1 ea ee at pm ey High Court” and 
form manifestly cotild only with an adhesive stamp, and 
ae ih he reat mods pit ie latter is inconvenivat in 


the cancellation of adhesive stamps so as to 
mers Bi the instrument is executed or (as in the 
the cheque books issued by some banks to their customers) 
award ‘We have provided that in such cases the person 


: Pp. 
, e eonfined i pi sw el on it hen been resented to us that 
jience would arise from its lied eae, which = véry commonly 
by affixing an adhesive stamp to : 

We have te cortain receipts endorsed on instruments from the operation of the 
section 1 ii | a second instrument being written on one piece of stamped 


tions 14 and 15 of the Bill as last settled by us and marked 
he nv stamps to be used for the stamping of any 
i¥en power to the Governor General in 


by 
ch ght otherwise have been felt, we have added a section 
: in contravention of section 12 or 13 



































pr ute por bi provisions of chapter IV empowering the Col- 

in, such and by the provision for an allowance of the value 

in section 52. 

of the Authorities consulted, extended from two 
section 17, an instrument executed abroad and 


lause (d) provi that the cost of the stamp for a 
all be “bora by the lessor, wie (ec) empowering a Revenue- 
n to ree what proportion the stamp chargeable in respect of 


ir sone to whether a public officer would be posed by. 





4 of — aay inquiry re a inbtenme nt produced before mite 
aview to h instrument a ade it clear in see- 
that he is bor lo is ‘itcantins such an instrument with 

i ears | he proper value and description. If, how- 


was not duly stamped owing «to some circumstance 
of it, as, e@. g., if a stamp had been illegally affixed after 

in the course of some proceeding before thé 
ee ee 


“bs: aut section 35 atom person reeciving a document in evidence 
34 on ‘Golettor of du uty Shall send Teac ‘of such duty and of the penalty 
to the Co 


ig be taken to the } to section 40 6f Bill No. II, we have 
oe tga A it now runs as follows :— 
eer has been admitted in evidence upon payment of duty 




















toe the Collector has certified _that™ ‘its further detention is 
fa njoxndng such certificate.” 


requiring diese made by a Revenue 
urt immediately or it. 
to the power of revision conferred by 


. 


1 Ww ad visio’ section 49 
Mains, yurt undef tha dete te a ma a eh a 








itted “ee latter 2 oe om as of section 53 of the Bill No. II (now 
i (c) of the spe section, as ‘unnecessary in this 













of six a, which, under the second proviso to the 

sons for allowances for spoiled stamps must be made, to run from 

mp is'spoiled, instead of _. the date of purchase. 

$ Rs a ae pore pte “ny regarding the sale of stamps from — 

re srnor Council to the 

; ‘a section (sg thong bob stion 17 of the present ory ‘Act, Saving the. 

x to Court- 

te penalty in tion 66 from five erry tlle thousand 

for post-dating bills and notes ‘amposed 





by noon ta Ac of Act 









written 
hardship which might otherwise arise from this, © 


> 


| 
| 
ad 
| 


2 so delivered before the expitatiop-of one month from . 


* 





FER ATPL i 
eae paeedes 


















and no lon; uired, 
of ae of old eye or 
fe have in section 68 of fe a Bill withdrawn 

(in section 54) a provision borrowed from the English Act ae 187 req stein 

chase back stamps held by private persons and noslonger required by them,” 
25. The provision of the Bill No. IT relating to the jurisdiction tot 

stamp law having been objected to on the ground .that it seemed to” 

Session of power to try such offences, we have now simply provided. 

Magistrate whose powers are less than those of » Magi to of the 

offences. Subject to this, the ordinary provisions of. t 

Criminal Courts will apply. 
26. Proceeding next to the schedules, it will. be seal that we Nive 

the opinions expressed by many of the Authorities consulted, and ‘to the dissents ap 

our preliminary report, recast (in article 1 of the first schedule as now settled) the 

of the same schedule in the Bill No. II, That article now ‘stands as igllows re 
1, Acknowledgment of a debt exceeding twenty rupees i nt or value 

signed by or on behalf of a debtor in order to supply evidence : 

than ‘a banker’s pass-book) or on a separate piece of paper w 

the creditor’s possession.” 

r 27. ‘We have, on considering the secmeaplhiichs made ee 
already paid a fee of Rs. 500 under the present stamp-law on being, bo! 
article 27 of the first schedule would operfite unfairly in their cai 
tion in their favour in article 11 of the seeond schedule. 


28. We have re-drawn the article of the first “ai ans rtf 




















extracts. It now runs as follows :— & 9% 
“29, Copy or extract, certi-/ (a). If the origingl was not. 
fied to be a true copy able with »stam “orif by. 
or éxtract, by or by the dut; with” ‘which it was “4 = 
order of any public chargeatid? di does “not “exceed G & @ 
officer and not charge- one rupee. ..* 6 * 1%) 
able under the Court- ¢ fad * Om 


fees Act, 1870. (4). In any other case.. 


This involves a slight advance on the duties im = Bil No, 1, 
considerable reduction as compared with the present la iy th me 
29. We have relieved the are and agents’ notes referred to in artiéle 
first schedule (as now settled) from eeyse: A by cases where a ee or scouting, 
therein do not exceed twenty rupees cae: fs go ws 
80. We have, in article 50 of the first rel : 
attorney depend on the number of persons appointed by. a $6 us-0 
able that the powers so commonly executed in Bengal # in adie ‘large 
should bear a higher duty than an ordinary power in taco PA two or th 



















members of a single firm. : 
31. We have again, at the request of the Bengal Gove f 
rag des “ Board of Revenue 4 went blank transfer of shares x time sites 
ut we see no reason for ring our opinion regarding. it. q 
vs how the’ Board’s eons could be given, eet inasmuch heed is but, jae ur 
contract or conveyance) in writing on which to maligne fe that Iron the it, 
ie. and the at band we The t corevedinta ical a effected 
communication, and we are not prepared to recone hactment tert, oa 5 
course of business in this respect. : balk i 
82. We have in Schedule II, No. 15 (g) included among the instramen: in 
duty receipts given by headmen and lambardérs f for Jand-revenue and taxes ¢¢ Tete 
83. We have‘afforded some additional relief 4in, the exemption-schedule 
referred to, and have made’ sevéral amendments in the» drafting ot si Bills 
unnecessary to notice indetail, 4 ig 
84. The Bill has been published in Rng! ich in the Gacetle of Indi ; 
Gazettes Si those of ye 4 and Ajmer, in which’there are practic ; 
reg IN a Bill of this size, We reoommend Sarat Cs 
now made * 
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Ss = ~E — ee nn ——<—— = —— — a = 
(Firat ptabliontion.) baby making any Voyage mentioned in the schedule 


The following Bill. wag introduced into ‘the 
Council of the Governor General of India for the 
purpose of ‘Making. Laws and Regulations on the 
15th January, 1879, and was referred to.a Select 


Committee. 
No, 1 oF 1879, 


A Bill to smend the lat. relating to Coast-lights in 
the eastern part of the-Bay of Bengal. 
Wnernas it is expedient to increase the Coast- 
light dues paid under the 
provisions of Act No. XIII 
of 1867 (An Act to provide for the establishment 
and maintenance of Coast-lights in the eastern part 
of the Bay of Bengal) and to render chargeable 
with such dues certain vessels which are not now 
so chargeable ; It is hereby. enacted as follows :— 


Preamble. 





hereto annexed, atthe rate of one anna six pie per 
ton of burden ; 

Provided that such vessel sails from or enters 
during the course of, or at the termination of, 
any such voyage a port in British India. 

5. The said toll shall be- 


When dues payable. come due and payable— 


(2) in the case of a vessel clearing out of 
a port in British India upon any such voyage, 
previous to the grant of any port-clearance ; 


(2) in. the case of g vessel entering a port 
in British India in the course, or at the termina- 
tion, of any such voyage, immediately upon her 
entering such port: 

Provided that the said toll shall not be levied 
more than once on any vessel in the course of the 














time being in force for the registration of vessels 
in India, and the owner or Master ‘thereof fails to | 
satisfy the Customs-Collector as to what is her 
true tonnage according to the mode of measure- 
ment prescribed by the law in force for the time 
being for regulating the measurement of British 
registered vessels, the Customs-Collector shall cause 
such vessel to be measured and the tonnage thereof, 
rding to the mode aforesaid, to be ascertained ; 
sain such ease the owner or Master of such 
vessel shall be liable to pay the expenses of such 
measurement. 
Eaplanation.—In this section “ owner” includes 
sll, aaa to whom the vessel referred to is con- 









15. The port-due 


Application of Maul- .* ei ? 


main and Bassein port- - porte’ of Mau ; 
tia sein, shall, to the 
ea six pie, be applicable ee 
e the expenses o' maintaining. ing. the 

port-lights of British Burma, m: 
Saving of Prosecutions under 
16. Nothing herein contained shall prev 

‘ *. m wal 
auier other bre, 00 mind ain y 0 
<. any net -oF 

constitutes an offence against 4 


that no person shall be 
same act or omission, > 






















10. If the Master és any vessel ini or 
fasal neglects to pay to the Cus- 

Ri ee con, Py toms-Collector on demand by 
Collector may distrain him the amount of any dues 


and sell, or expenses payable in re- 
—— 









t of such vessel under e Customs- 
ollector may distrain or arrest such vessel, and 



















the tackle, apparel and furniture belonging thereto mgr ts reat 
or any part thereof, and detain the same until the Yrataiin 29 ‘ nee Se 
amount of such dues or expenses is paid ; Mi he ata EY ee at 


and in case any part of such dues or ex- 
penses, or of the costs of the distress or arrest, 
or of the keeping of the same, remains un- 
paid, for the space of five days next after any 
such distress or arrest so made, the Customs- 
Collector may cause the vessel or other thing so 
distrained or arrested to be sold, and with the 
proceeds of such sale may satisfy such dues, 
expenses and costs, including the costs of sale 
remaining unpaid, and shall render the surplus 
(if any) to the Master of such vessel upon demand. 


11. The officer of Government whose duty it 
No port-cloarance to i8 to grant a peeve 
be granted until dues, for any vessel shall not grant 
&e,, are paid. such port-clearance until her 
Master, or some other person, has paid, or secured 


ws te BX 
1. A voyage toor front \ ~ (a) from op to an; in 
Ohiiagong any agp etioh Bu % = 
per e e longitude of : ieee +2 
hittagong— ad from or Blair, 
an plas eo ih longi 
* of Mexgui, by a route 
uipirens She nectar; " 
the ae Tslands an 
2. A voyage to or from rt carole port in 
any portin British Bur- British Burma. 
ma— a 
Except voyages to or from Maulmain from or to Tavoy 
or Mergui,-or to or from Tayoy trom or to 
3. A voyage to or from from or to any place eust of 
Rangoon an ee. An Mergui. = 


alata ahed ea 


British Burma’ 
longitude of Ran; 


to the satisfaction of such officer, the amount of aa part t. Beiteh Barus ~ from orto Port Blair, ' 
all dues, expenses and costs with which such vessel | Other than ‘Tavoy and 4 
is chargeable under this Act, and of any fine to ® 


” 


e Mergui. nae * 
which any: person is liable for anything done by i . 
him in contravention of this Act. 
~ 12. The Master of any vessel departing from 
. or entering any port in Brit- 
Master to specify on ish India upon, or in the 
nent voyage ouwhich course of, or at the termina- 
ship is bound. , ’ 
tion of, any voyage, shall, 
upon the demand of the Customs-Collector, specify 
**upon what voyage he is or has been bound. 


18. If the Master of any vessel evades, or 


Penalty for evading attempts to evade, the pay- 
payment of “Coust-light ment of any Coast-light dies 


arid as or costs payable in 

respect of such vessel salise this Act, he shall be 

wereery with fine which may extend to two 
undred rupees. 


Statement or Ossecrs any Reasons, 

Tue present coast-light dues of one anna per 
ton levied ‘under section 8 of Act XIII of 1867 
(An: Act to provide for the establishment and mai 
tenance of Coast-lights in the eastern part of 
Bay of Bengal) have been found insufficient | 
pay a fair rate of interest on the capital exp 






role Ds 















on the lights which at»present exist on 
British Burma and ide for their 
Moreover, the einer, . ioe 















Determination of Disputes under Act. 


14° Tf any dispute — as sekereia any 
Magi vessel is chargeable with any 
aispates, ” “° Seeide i se nd gh amen or | 
costs u is or as to 
Recntet such dues, expenses or costs, such 









a8 


soy port in Brith 


a dra alterations,. in 






. 





: tear 
apa hea i im ate 
© he Wdth January, 1879," 


| ee 
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‘ 








j ‘ayes ; eSie 4 pe st publication.) 
' The following Bill was introduced into the 
f Couinsil of the ‘oan General of India for the 


ie: fem. a Peek and Regulations on the 


tsi, and was referred to a Select 
x: ae. 2 or 1879. 
‘A Bill amend the he Oud. Land-Revenue Act, 


ee iti is expedient to provide for the reco- 

ane Ne of advances made in 

Press Outh for purposes other 

than those specified in the Land Improvement Act, 

1871, and to amend the Oudh Land-Revenue 

At 1876, “cara ae 3 It is hereby- enacted 
as 


2 } Alter section ico, of the said Oudh Land. 
» Revenue Act, 1876, the 
rion 160 aia an XVII 


j following section shall be 
ES inserted :— 


. 


is 
* 


a Siew’ 


Se ST 
* 






xin of 1867 (which 
) and re-enacts it in a 


apd wild: eceas 


vances, the relief 
purchase of seed and cattle, - 
‘Maintenance and repair of a 
Merce buildings, and for other purposes “i 

in the Land Improvement Avt, 1 Act, 1871, 1, chal, 

when they become due, be recoverable from the 
person to whom the advance was made, oer 
any person who ny! become surety for the 
ment thereof, as if they were arrears of : 
revenue due by the person to rh the advance 
was made or by his surety.””” 


* 





Statement or Opsects ann Reasos. 


Tux object of this Billis to provide for the 
recovery by the Local Government in Oudh of 
advances made by it to landholders for the relief of 
distress, the sper of seed and cattle, and other 
purposes not specified in the Land Improvement 

* Act, 1871. Pin advances will te. due be reco- 
verable as if they were arrears of land-revenue. A 
vision has been inserted in the Bill to 
amend the North-Western Provinces Land-Revenue 
Act, 1873 ; but, as the Select Committee, to which 
that Bill ‘stands referred, consider it would be 
somewhat awkward to insertin it aclanse providing 
for Oadh, the present Bill has been prepared to 
meet the case of that Province. 


_ B. W. COLVIN. 
The 19th December, 1878. 


D, FITZPATRICK, 
Secy. to the Govt. of India. 
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. Committee. 
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‘Bills 


“or 


GOVERNMENT OF INDIA. 
LEGISLATIVE DEPARTMENT. 


{Second publication.) 

The following Bill was introduced into the 
Council of the Governor General of India for the 
rea? of peaking Laws and Regulations on the 

5th January, 1879, and was referred toa Select 


No. 1 oF 1879. “ 


A Bill to amend the law relating to Coast-lights in 
the eastern part of the Bay of Bengal. 

Wnuernas it is expedient to increase the Coast- 

light dues paid under the 

repens provisions of Act No, XIII 

of 1867 (du Act to provide for the establishment 

and maintenance of Ooast-lights in the eastern part 

of the Bay of Bengal) and to render chargeable 

with such dues certain vessels which are not now 
so chargeable ; It is hereby enacted as follows :— 


Preliminary. 








a keg the “Burma Coast-lights 


Act, 1879 ;” 
It extends to the recrraeegs em ad- 
minis y the Governors 
perc a of Fort St..George and Bom- 
bay in Council, the Lieutenant-Governor of Ben- 
eal and the Chief Commissioners of British 
urma and the Andamans. * 
But nothing herein contained shall apply to any 
vessel belonging to, or in the service of, Her 
Majesty, or the Government of India, or to any 
Me of war belonging to any Foreign Prince or 
"2. Act No. XIII of 1807 (dn dot to provide 
Repent ot? ‘or the establishment an 
idk nents. oars of get pad 
in the eastern the Bay of Bengal) and sec- 
tion 77 of the tadlen Ports Act, 1875, are hereby 
‘any appointment made under the said Act 
i fot 1807 shall be deemed to haye been 
dr this Act, 


4 






1. This Act may be called | 


a. . PART V. 
introduced. into the Council of the Governor General for making 
_ Laws and” Regulations, or published under Rule 22. 


3. In this Act, unless there is something re- 


Interpretation-clanse, Pughant in the subject or 
context,— 


“ Customs-Collector ” means * Customs-Collect- 

« » or appointed under the Sea 

wineries te Act, 1878, and in- 

cludes any person appointed by the Local Govern- 

ment by name or in virtue of his office to discharge 

the functions of a Customs-Collector under this 
Act at any port: 


“ Vessel” includes anything made for the con- 

“Vessel,” veyance by water of human 
beings or of property : 

“ Master,””*when used in relation to any vessel, 

means any person (except 

a Pilot or Harbour Master) 

having for the time being the charge or control 

of such vessel : 


“ Master.” 


“ Voyage” means the whole distance between a 
vessel’s place of departure 
and her final place of arrival ; 
but the return of a vessel from any place shall, 
notwithstanding the terms of any charter party, 
be deemed a distinct voyage. 


Coast-light Dues. 

4. A toll, hereinafter called “ Coast-light dues,” 
shall be paid in respect of 
every vessel of the burden 
of fifty tons. of itty tons and upwards 
making any voyage mentioned in the schedule 
hereto annexed, at the rate of one anna six pie per 
ton of burden : 


Provided that such vessel sails from or enters 
during the course of, or-at the termination of, 
any such voyage a port in British India, 

5. The said toll shall be- 
come due and payable 

(a) in the case of a vessél clearing out of 
a port in British India upon any such voyage, 
previous to the grant of any port-clearance ; _ 


(2) in the case of a vessel entering a port — 


“ Voyage.” 


Const light-dues pay- 
able in respect of vessels 


When dues payable. _ 


in ‘British India in the course, or at the termima- 


tion, of any such yoyagey immediately upon her. 
entering such port; 


ie 


ae 


“ae 
£ “ 


een 


_ more than once on any vessel in the course of the 


« 


_ tained, 


“Provided that the said toll wehall mvt he devied 


same voyage. ih 
6. The Governor General in Council may from 
Power to vary rates time to time, by notification 
of dues. in the Gazette of India, reduce 
or raise the rate of Coast-light dues, in respect of 
all vessels or any particular class of vessels ; 
Provided that such rate shall not in any case 


exceed the rate fixed by 
section four. 


7. The Customs-Collector 
shall collect the Coast-light 

_ dues ; 
to the person paying the same 

a proper voucher in writing 

under his hand, settin 
forth. the name of his office, the port at which 
the Coast-light dues are paid, and the name, ton- 
nage and other proper description of the vessel.in 
respect of which such payment is made. 


. 8. Within twenty-four hours after the arrival 
within a port of any vessel 
chargeable with Coast-light 
dues, the master of such ves- 
sel shall give notice of such arrival to the Cus- 
toms-Collector, 


Proviso, 


Collection of Const- 
light-dues. 


and shall grant 


Voucher to be given. 


Master to report arri- 
val, 


9. In order to ascertain the 
tonnage of any vessel charge- 
able with Coast-light dues, 
the following rules shall be 
observed :— 


(a.)—If such vessel _ a gonna registered 
vessel, or a vessel registered 

vig, ages under Act No. X of 1841, 

or Act No. XI of 1850, or under any other law for 
the time being in force for the registration of 
vessels in India, the Customs-Collector may require 
the owner or Master of such vessel, or any person 
having’ possession of her register, to produce such 
register for inspection.’ If any such owner, Master 
or other person neglects or refuses to produce such 
register, or otherwise to satisfy the Customs-Collect- 
or as to what is the true tonnage of the vessel in 
respect of which such Coast-lightdues are payable, 
he shall be punished with fine whith may extend to 
one hundred rupees, and the Ctistoms-Collector 
may cause such vessel to be measured and the ton- 


Tonnage © of vessel 
‘chargeable with Coast- 
light dues how ascer- 


*nage thereof to be ascertained; and in such case 


bia 


the owner or Master of such vessel shall also be 
liable to pay the expenses of such measurement. 
(4;)—If such vessel be not a British registered 
. vessel, or a vessel registered 
af) mob registered: under Act No. X of 1541, of 
Act No. XI of 1850, or under any other law for the 
time being in forcé for the registration of vessels 
in India, and the owner or Master thereof fails to 
satisfy the Customs-Collector as to what is her 
true tonnage according ie the mode of measure- 
ment prescribed by the law in force for the time 
being for regulating the measurement of British 
registered vessels, the Customs-C 7 shall cause 
such vessel to be measured and the tonnage thereof, 
according to the mode aforesaid, to be ined ; 
ory — fe dem owner or Master of such 
8 e e@ to 
yy tea pay the expenses of such 
. Explanation—In this section “ owner” in afl 
‘any agent to whom the y es, 6 
signed. the vssel referred to wae 
ee =| 


‘ ‘ae snes a Bias ba P 


Free Cb 2 
vie Se ae Bie oN 
in +e aay xy FNS 
cy maori ts Vek RAAB, ee Paha 









or of the keeping of “the 
paid for the space-of five 6 
such distress or arrest so made, the 


Collector may cause the vessel or other thing 
5 


distrained or arrested to be sold, 

proceeds of such sale may “satisfy such 4d 
expenses and costs, incladipg the costs of 
remaining unpaid, the sury 


and. 
(if any) to the Mastef of such vessél upon 
11. The offiter of Govermiient whose du 


No port-clearancé to 18 t0 t 
be granted until dues, for any’ 
&e., ure paid, ‘ such -clear her 
Master, or some other i id, or secured 
to the satisfaction of di chose amount of 
all dues, expenses and costs with which such vessel 
is chargeable under this Act, and of any fine to 
which any person is liable for anything done by 
him in contravention of this Act. 


ae Se \y r 3 
12. The Master’ of- amy vessel departing from 
"or entering any portin Brit- 
ish India upon, or in the 


Master to erage oh i 
somal rane ich course of) or at the termina. 


“ @Sestion of, any, voyage, shall, 
upon the demand of. CnathtassCaTlector, epecity 
upon what voyage he isor has been bound. 


13. If the “Master of any pyc om 8, or 
attempts to ij y- 
capuotiel Dlethge ment of any Coast-light ll 
dues, or costs le in 
respect of such vessel under this Act, he shall be 
punished with fine which may extend to two 
hundred rupees. ; 
ry ait 
Determination of Disputes under Act. — 

14. If any dispute arises as to Whether any 
vessel is chargeable with any 
Coast-light dues, ises OF 
f such d pass 2c Po a 
the amount of such dues, expenses or costs, ~ 
dispute shall, on application made in that behalf 
by either of the disputing parties, be heard and 
determined by any 1g powers 
under the — ca Cc PP pease fa 
than those of a Magistrate second nd class, — 
or in the towns of Calcutta, Madras and E om 

« +e y ah 











-_/- 


Magistrate to decide 
disputes. 


I 


by a Presidency Magistrate ; and 
such Magistrate shall be final. > 
Maulnain and Bassein Port 
_ 15. The port-due leviable under #) i 
Appliéation of Maul. Act, “1875, i 
main and Bassein port- ports of | a 














port-h 
Bg 
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form, with the 
changes in wording a arrangement, 


. y “WHITLEY STOKES, 
Thé 14th January, 1879, 
. D. FITZPATRICK, 
ny 2 


+. WSeey. tothe Govt. of India, 
o 















3 m 4.) ‘ Second publication.) 
in Bee ala any port. in The ete Bill was introduced into the 
pe Titagr Burma ; or Council of the Governor General of India ‘for the 
(by, from or to Port Blair, or or of making Laws and_ lations on the 
an: east of the longitude | 15th January, 1879, and was referred to a Select 
ergui, by a route passing | Committee. idee ™ a * 







; the northern extremit: 
of Andaman Islands : 
the « tel Bethiek gece uh. 
en or other 
€ British by port in 
% 






ne No. 2 oF 1879;. 
A Bill to amend the Oudh Land-Revéune Act, 
1876. > ‘ 





. ssir Wuenrxas it is expediént to provide for the reco. 

Maulmiin from or to Tayoy : 
‘trom or to Mergui. 

from or to any place east of 


ergui. 










- Oudh for purposes other 
than those specified in the Land Improvement Act, 
1871, and to amend the Oudh Land-Revenue 
Act, 1876, accordingly; It is hereby enacted 
as follows :— 






m_ | from or to Port Blair 









in British B 3 ; 
rhage oh wr ; 1. After section 160 of the said Oudh Land- 
“as Po Fe wa New section to follow Revenue Act, 1876, « the 
4 a + sexton 160 of Act XVII following section shall be 
a eos ae, or 1806, inserted :— 







“160A. All advances made by the Gov. 

Recovery of certain ernment to landholders for 
takkavi advances, the relief of distress, the 
purchase ‘of seed and cattle, the construction, 
maintenance and repair of dwelling-houses and 
other buildings, and for other purposes not speci- 
fied in the Land Improyement Act, 1871, shall, * 
when they become due, be recoverable from the . 
person to whom the’ advance was made, or from 
any person who has become surety for the repay- 
ment thereof, as if they were arrears of land- 
revenue due bythe person to. whom the advance 
was made or by his surety.” 


ee 

Statement op Opsncts 
Tun. present coastdlight ..o£:one anna per 
ton pre under i n 8 Of -Aet XIII of 1667 
(da to provide for the ishwment and main- 
tenance of Coast-lights in the eastern part of the 
Bay so Sa have been found insufficient to 
pay a fair rate of interest on the capital expended 
on the which at present exist on the coast of 
British Burma and provide for their maintenance. 
Moreover, the’ recent total destruction of the 
Krishua Shoal Light-house will immediately entail 
a large expenditure. It has therefore been de- 
termined to raise the present coast-light dues from 
one anna to one anna six pie and to subject 
to the dues vessels making certain voy not 
onedin the Act but in the ourse of which 

by the lights. These voyages are— 


















SraTewent or Onjects anp Reasons. 






Tue object of this Billis to provide for the 












ts in British Burma to | Tecovery by the Local Government in Oudh of 

hati placia west of Chittagong ; | Advances made by it to landholders for the relief of 
Pairs ik we distress, the purchase of seed and cattle, and other 
from Chittagong to ports in British purposes not specified in the Land Improvement 












Act, 1871. Such advances will when due be reco- 
verable as if they were arrears of land-revenue. A 
similar provision has been inserted in the Bill to 
amend the North-Western Provinces Land-Revenue 
Act, 1873; but, as the Select Committee, to which _ 
that Bill stands .referred, consider, it would be 
somewhat awkward to insert in it a clause providing x 
for Qxdh, the present Bill has been prepared to | 
meet the case of that Province. one! 













B. W. COLVIN, _ 


9th December, 1878, 


| any port in British | 
a 


Tavoy and Mergu from 


‘simp! elsite “athabaad is . 
nee re the coast-light dues and with ‘some 





eas very of advances made in * . 
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Be Be GOVERNMENT OF INDIA. 
ARUSLANIVE vE DEPARTMENT. 
[Whira publication 


The aa cur Bill was introduced into the 
Council of the Governor General of India for the 


8 rupee ah Laws and Regulations on the 


879, and was referred toa Select 


No. 1 or 1879. 


A Bill to amend the law relating to Coast-lights in 
the eastern part of the Bay of Bengal. 
Wuernxas it is expedient to increase the Coast- 


; light dues paid under the 
Preamble eouidions fs Act. No. XITi 

of 1807 (dn Act to suepeids the establishment 
peat vgn Coast-lights in the eastern part 

of the Bay of Bengal) avd to render chargeable 


with such dues certain vessels which are not now 


ee enacted as follows :— 


ae 














et Preliminary. 

: 1. This Act may be called 
the “Burma Coast-lights 
Act, 1879 ;” 

“to the territories ie Ge ely ad- 
ministered b pe a 
of Port St. George and Bom- 
1, the Lieutenant-Governor of Ben- 


‘herein contained shall apply to any 
ring to, or in the service of, Her 

ronment of India, or to any 
‘to any Porvign Prince or 


of 1867 (dn Aet to provi 
ie clallhnet 
Rn ade of Coa at tights 
part of the Bengal) ‘and see- 
dian ra A, 1875, are hereby 


o paging is given to this Part. in order that it may be filed as a separate compilation. | 





Bil inept ate the Council of the Governor General és 
and Regulations, or published under Rule 22. 


snaking wn 


8. In this Act, unless there is something re- a 
Interpretation-clause. Pugnant in the subject or a 
context,— 4 

’ © Customs-Collector ” means a Customs-Collect- 
or,appointed under the Sea 
Customs Act,-1878, and in- __ 
cludes any person appointed by the Local Govern- ‘The 
ment by name or in virtue of his office to discharge ~~ 
the functions of a Customs-Collector under this | 
Act at any port: Q 


“ Vessel” includes anything made for’ h con- 
“Vessel.” veyanece by water F foes 


beings or of property : 
“ Master,” when used in relation to any vessel, a 


fi means any person (except 
repel a Pilot or Harbour sn 
aving 4 for he time being the charge or con a 


of such vessel 


“ Customs-Collector.” 


“Voyage ” means the whole distance between a 
a vessel’s place of departure 
vane and her final place of arrival ; 
but the return of a vessel from any place shall, 
notwithstanding the terms of any charter party, 
be deemed a distinct voyage. 


Coast-light Dues. 

4. A toll, hereinafter called “ Coast-light dues,” 

Const light-d shall be paid in respect of 
able ca aeapaak ee vena every vessel of the burden 
of fifty tous, of fifty tons and upwards ] 
making any voyage mentioned in the schedule : 
hereto annexed, at the rate of one anna six pie per’ 
ton of burden : 


Provided that such vessel sails from or enters "~ 
during the course of, or at the termination of, 
any such voyage a port in British India, j 
5. The said toll shall 
come due and payable—_ 



















When dues payable. 












— 


Provided that the said toll shall 
more than once on any vessel in the 
el 


same voyage. ty 3 e%5: 


& 
ry 










6. The Governor’Ge andl, a from 

Power to vary ratieh ¥ b tation 
jue tea oa reduce 
or raise the rate of Coast-light dues, in respect of 
all vessels or any particular class of vessels: 

Provided that such rate shall not in any case 


exceed the rate fixed by 
section four. 


7%. The Customs-Collector 
shall collect the Coast-light 
dues ; 
and shall grant to the person paying. the same 

a proper voucher in writing 

Voucher tobe given. under his hand, setting 
forth the name of his office, the port at which |. 
the Coast-light dues are paid, and the name, ton- 
nage and other proper description of the vessel in 
respect of which such payment is made. 


» 8. Within twenty-four hours after the arrival 
within a port of any vessel 
i chargeable with Coast-light 

dues, the master of such ves- 
sel shall give notice of such arrival to the Cus- 
toms-Collector. 


3, Co 
t 








Proviso. 


Collection of Const. 
light-dues. 







Master to report arri- 
1. 


i ; 9. In order to ascertain the 

onnage of vessel tonnage of any vessel charge- 

ghargerble, ity corer, able with Coast-light dues, 

' tained, “the following rules shall be 
observed :— 


(a.)—If such vessel be a a. registered 
pean vessel, or a vessel registered 
= under Act No. X of 1841, 
or Act No. XI of 1850, or under any other law for 
the time being in force for the registration of 
’ vessels in India, the Customs-Collector may require 
‘the owner or Master of such vessel, or any person 
_ Jhaving possession of her register, to produce such 
% ister for inspection. If any such owner, Master 
or other person neglects or refuses to produce such 
register, or otherwise to satisfy the Customs-Collect- 
or as to what is the true tonnage of the vessel in 
of which such Coast-light dues are payable, 
he shall be punished with fine which may extend to 
one hundred rupees, and the Customs-Collector 
may cause such vessel to be measured and the ton- 
thereof to be ascertained; and in such case 
the owner or Master of such vessel shall also be 
liable to pay the expenses of such measurement. 
(é.)—If such vessel be not a British registered 
: ; vessel, or a vessel registered 
- If not registered. = under Act No. X of 1841, or 
Act No. XI of 1850, or under any other law for the 
time being in force for the registration of vessels 
in India, and the owner or Master thereof fails to 
satisfy the Customs-Collector as to what is her 
true tounage according ‘to the mode of méasure- 
ment prescribed by the law in force for the time 


. 


"gre 





"being for regulating the measurement of British |- 


registered vessels, the Custonis-Collector shall cause 
_ such vessel to be measured and the tomnagé thereof, 
i according to the mode aforesaid, to be ascertained 5 
ps poet dg owner or Master of sucli 
vessel i to i 
AY gate ee ee 
) Ri oe Explanation,—In this section tries” : 
= Taaak nY %° Whom the vena xeferred @ bient 
’ oe, 5 RA Sn bane is Waste 





ee 


te 






Cae 








. . . 
~ On refusal to 
dues or expenses, 
Collector may 
and sell, 


or any part 1 
amount of such dues or expenses is 
and in case any part of 
penses, or of the ¢os of the. dist 
or of the keeping of the same, 
paid for the space of five days next | 
such distress or’ anne ; 
Collector may causé the vess 
distrained or arrested, to 














ae: 


proceeds of such sale may sati \ 
expenses and costs, including the costs of sale— 
remaining unpaid, and shall render the surplus 


(if any) to the Master of such vessel upon demand. 


m : 
11. The officer of Government whose duty it 
No port-clearance to” 18 to-grant a an 

be granted until. dues, _ for any vessel shall not grant 
&e,, are paid, such port-clearance until her 
Master, or some other person, has paid, or secured 
to the satisfaction of such officer, the amount of 
all dues, expenses and costs with which such vessel 
is chargeable under this Act,-and of any fine to 
which any person is liable for anything done by 
him in contravention of this Act. 


12. The Master of any vessel departing from 
or entering any port in Brit- 
ish India upon, or in the 
course of, or at the termina- 
" tion of, any voyage, shall, 
upon the demand of the Customs-Collector, specify 
upon what voyage he is or has been bound, _ 


13. If the Master of any vessel evades, or 
Penalty “for evading attempts to evade, the pay- 
paymont of Coast-light ment of any Coast- Y 
dues, &<. expenses or costs payable in 
respect of such vessel under this Act, he shall be 
— with fine which may extend to two 
undred rupees. ek 
Determination of Disputes under Act. 
14. If any dispute arises as to whether any © 
Magistrate to decide © — ast rir ean «al 
Asahi iat this Act, or as te 


w 
the amount of such dues, expenses or ¢osts, such 
diepete ape a application made ~ = re 
either of the disputing parties, ;, be heard 
Aantal by an leagican exercising powers 
under the Code ot Criminal Procedure not less 
than those of a Magistrate of the second class, 
or in the towns of Calcutta, Madras and Bor 
by a Presidency Magistrate; and t 
such Magistrate shall be final, ae 
* ke st » 
Maulnain and Bassein Porteduer, — 
“15. The port-due leviable under the Indian 
Application of Maule Act, 1876, in either 
vi and Bassein port- ports of 


Master to epecify on 
demand voyage on which 
ship is bound, 












iz ge p ah of 


diab hatin it Sith it to 
ys < 
defr: pcp an iF AT, 3 
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oe el 8 Z 1 
é “ 


Fee nae from 5, (a) eee port in 


Chittagong i? ne man. 
Guiteagoog— 4 proc) from or to Port Blair, or 
-s " or 4 
oy a any pas east of the longitude 
pans ‘ of Mergui, by a route passing 
“between the northern extremit: 
of the Andaman Islands an 
re the coast of British Burma. 
2.Av 


to or from __ from or tony other port in 
any portin British Bur- British Burma, . 
ma yi 1 he 
Excopt voynges to or fot Maulmain from or to Tavoy 


or Mergui, or to or from Tavoy (roth or to Mergui. 


, ee toor from , from onto any place east of 

Ranga Mowe ; 
British ; ‘ 
Rangoon— 


longitude of ; 
A vo dh —— from or to Port Blair. 
Tm * 
pr bagi Tavoy and 
Morgui— 
. 


* 





SraTeMeNt or Osyects axp Reasons. 


* Tue present coast-light’ dues of one anna 
ton levied under ran 3 of Act XIII of 1487 
(dn Act to provide for the establishment and main- 


tenance of Coast-lights in the eastern part of the 
. Bay of ) have been found insufficient to 
pay a fair rate of interest on the capital. expended 


on the s which at present exist on the coast of | 
British Bi and provide for their maintenance. 
Moreover. recent total destruction of the 
Krishna Shoal Light-house will immediately entail 
a large expenditure. It has therefore been de- 

ined to raise the present coast-light dues from 
one anna per ton to one anna six pie and to subject 


°. 
* to the dues vessels making certain voyages not 
ed in the Act but in the course of which 
they benefit by the lights. “These yoyages are— 
ris in British Burma to 


j « q + ss - : from 
gb “ “Chittagong places west of Chittagong ; 


ges from Chittagong to ports in British 

Burma 5 

oe Riuveee 

 (¢) voyages y certain routes to or from Chit- 
. tage ig be places west of Chittagong (ex- 


Sag to Port Blair and 


from places east of Mergui to 
‘and from Rangoon and ports in 
Burma west of Rangoon to places, 


3s 


from any port in British 
than itor and Mergui from 






























‘Act XIII of 1867 (which 


and re-enacts it in a | have the force 
ccna eae : 

















ne Bee v OS To é 

» with the requisite alterations in 
poansligel Juss and with some 
ing and arrangement. fis 
> WRITEEY sToKEs. 
ae = “ . 
De FITZPATRICK, 


x Seey. to the Govt. of India. 








(First publication.) 

The following Bill was introducéd into the Council 
of the Governor General of India for the pur- 
pose of making Laws and Regulations on the 
29th January, 1879, and was referred to a 
Select: Committee :— 


No. 3 oF 1879. 


A Bill for the regulation and control of Hackney= 
carriages in certain Municipalities and Can- 
tonments. 

Wuenras it is expedient to provide for the 
Preamble. regulation and control of 


hackney-carri in certain 
municipalities and cantonments; It, is hereby 
en: as follows :— wa, oa 
1. This Act may be called 
nga slain “The - Hackney-Carriage 
Act, 1879,”" : 
Commencenient; and it shall come into force 
at once ; ; 
but nothing herein contained shall’ affect any 
Savi power conferred by any law 
ng. relatizig’t 1 i ‘ Jities. % 
Interpretation-clause, 2. In this Act— **~. ty 


“ Hackney-carriage” means any wheeled vehi-« 
cle drawn by animals and used for the conveyance , 4 
of human beings, which is kept, or offered, or — ¥ 
plies, for hire, and ae 


“Committee” ‘means a Municipal Committee, 
or a body of Municipal Commissioners constituted 
under the provisions of any enactment for the time 
being in force. 


8. The Lieutenant-Governors of the North- 

Application of Act to Western Provinces and the 
municipalities, Panjab, and the Chief Com- 
missioners of Oudh, the Central Provinces, British © 
Burma, Assam, Ajmer and Coorg may, by notifica- 
tion in the official Gazette, apply this Act to 
any municipality in the territories administered by 
them respectively. Ais 


we 


When this Act has been so applied to any | 
Power of Committees, municipality, the Committee. 
to make rules. of such municipality may,~ > 
from time to time make rules for the’ regulation ~_ 
and control of hackney-carriages’ within. the 
limits of such municipality, in the manner in which, 
under the law for the tine being in force, itimakes © 
rules or bye-laws for the regulation and control of 
other matters within sue limits. a 
Every rule made under this secti : 
Sanction “and public confirmed by the — 
cation of rales, Government, and pul 
for.such time and in er as 
Government Ns ) 




















‘Provided that the Local Gi io 
Powor of Local Gov. any time ~ 
ernment to rescind rule, Pele mR ; 


4. The Local G 





















‘ ay, from time | @Ptver ‘ mn Tage, wil 
f Power to makers rt ‘ riage in a publigsplace, shall be b 
ts ; for cantonwents. —  * Pednaionb oi cae any juediaienal of hiring such : 


General in Coungil, make rules for the regulation 
and control of hackney-carriages in any military 
cantonment situated in the territory administered 
by it, and 
the Governor General in Council may, from 
time to time, make rules ‘for the regulation and 
control of hackney-carriages in ‘any place in India, 
but not in British India, in which British troops 
i are cantoned. , 
ie » What rules under sec- 5. The Tules to be made 
/ tions 3and4 may pro- undersection three or’section 
vide for. four may, among other 
matters, 
(a) direct that no hackney-carriage, or no hack- 
_ney-carriage of a particular description, shall be 
» let to hire, or taken to ply, or offered, for hire, 







_) cos par ge = stands 
ani 1 
Gaept witch glace]. ae 


(i) peace rates or fares, as 
distange, which ma: M lemanded 
any me ih ay 


() limit the number of per 
of property, whiel maybe ony 
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7. The amount of any fées 





































except under a license granted in that behalf ; 3 beter ant eee Cured by form 
__(@) direét that no person shall act as driver of ; giving effect 
'” ‘a hackney-carriage except under a license granted | shall respectively! be gredited and de 
© Gn that, beltelf; *Manicipal Fund, and in any” canto 
« A@-Amowkls? £60 Wak Gino ofthe ‘icennes vefeersd there is a Cantonment Fund, to such 


to in clauses (a), and (3), prescribe the conditions | « ‘ ncinca Aaioaieal 
(if any) ot which such Fee shall be granted, eae aren ae 
and fix the fees (if any) to be paid therefor ; we Gadita Siesdion ee the owner or driver of su 
(d) regtilate: the description of animals, har- | garding tures” arringe as to the amount o 
ness, and other things to be uséd with licensed car- | the fare payable by such hirer under any rule 
singpe ead the condition in which such carriages, | made iudes this Act, such Gispute , Up 

nd the~animals, harness; and.other things used application made in that behalé by either of “the 

- / therewith, shall be'kept ; disputing parties, besheard and y & 


f. ¥ 
ig 

ms. Hg (é) \provide' for the inspection of the premises | Magistrate or bench of Magi 

,on-which any such carriages, animals, harness, and | Sion of such Magistrate or bench | 

f rene connie axé Acopt a When any such dispute is heard by 

F > 4) fix the.time for which such licenses | difference of opinion arising between 

rt continue in force and the events (if any) | of such bénch shall be settled in the | 

* ‘pon which ‘within such time they shall he as differences of opinion arising between such 

: subject-to revocation‘or suspension; == bers in the trial of criminal cases, 





_ STATEMENT OF OBJECTS AND REASONS. 
Tue want of a law to regulate hackney-carri in towns and mments in 
eo & ¢ India has long been felt, and has lately been panial upon the notte ot the bre 
- India by the Lieutenant-Governor of the Panjab and His Excelleney the Comm 


» 2 The present Bill has been prepared to supply thi ti an 
“those of India which have as losel bie, cali ee 


| ‘ Legislatures, and i SN 
oa * s British India or jn Native States. . and’ in all cantonmente, 
. o: rigie f It gives power to the Municipal Committee, in the case of a municipalit 


Government, in the case of a caritonment, to make rules (subject, in 
; ; ths, sanction of the Local Government, and in the latter, to that of the be 
~~. * to ensure’ that carriages offered for hire, and the animals and harness 1 


' =" ineproper conditién ; that fit persons shall employed as drivers; 
ag i alt be jptbinable, sul that the carriages sha 1 nob he oeelelenn* is 3 


PRs ees 
‘= °*. A, It further, provides that breach of these rules shall be punishable’ « 
i extend to fift rupees, d that, disputes between the hirer ped ppatcengey 
____ Smount of @ fare, shalt be determinable by a Magistrate. Lite 
Re RE Tita ; oa 
jm ll < * * " 
* m4 bis e 
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PART W.. 
Bills introduced into the Council of the Governor General for making 
Laws and Regulations, or published under Rule 22. 





GOVERNMENT OF INDIA. “Committee” means a Municipal Committee, 
——____ or : body of Municipal Commissioners constituted 
under the provisions of any enactment for the time 

LEGISLATIVE DEPARTMENT. being in force. 
[Recond publication.) 8. The Lieutenant-Governors of the North- 
The following Bill was introduced into the Council Application of Act to Western Provinces and the 
of the Governor General of India for the pur- | municipalities, Panjab, and the Chief Com- 


pose of making Laws and Regulations on the | missioners of Oudh, the Central Provinces, British 
29th January, 1879, and was referred to a | Burma, Assam, Ajmer and Coorg thay, by notifica- 


Select Committee :— tion in the official Gazette, apply this Act to 
; any municipality in the territories administered by 
No. 3 oF 1879. them respectively. 


A Bill for the regulation and control of Hackney- When this Act has been so applied to any 
carriages in certain Municipalities and Can- | _ Powor of Committees municipality, the Committee 


to make rules, of such municipality may 

tonments. ; | from time to time make rules for the regulation 

« Warreas it is expedient to provide for the | and control of hackney-carriages within the 
Preamble, regulation and control of | limits of such municipality, in the manner in which, 


hackney-carriages in certain | under the law for the time being in force, it makes 
municipalities and-cantonments; It is hereby | rules or bye-laws for the regulation and contro] of 





} enacted as follows :— other matters within such limits. 

1. This Act may be called Every rule made under this section shall, when 

pr setae “The Hackney-Carriage Sunction und publi confirmed by the Local 

Act, 1879,” cation of rules, Government and published 

i : : for such time and in such manner as the Local 

Commencement. and it shall come intoforce | Government may from time to time prescribe, 

at once ; have the force of law. 
but nothing herein contained shall affect any Provided that the Local Government may at 
Savin power conferred by any law Power of Local Gov- any time rescind any such 
ea) relating to municipalities. ernment to rescind role. rule. ; 

Interpretatlon-clauss,  “. In this Act— 4. The Local Government of any - the said 

« IN 5 i- territories may, from tim 

means any wheeled vehi i may, ‘ime 

cle drawn and used for the conveyance ated a rules to time, with the previous 

of hu 3, which is kept, or offered, or sanction of the Governor 
plies, for hire, and General in Council, make rules for the regulation _ 








and control of hackney-carriages in any military 
cantonment situated in the territory ws A pam 
by it, and 

"the Governor General in Council may, from 
time to time, make rules for the regulation and 
control of hackney: wges'in any place in India, 
but not in British India, in which British troops 
are cantoned. 


What rules under sec- 5. The rules to be made 
tions 8and 4 may pro- undersection three or section 
vide for. four may, among other 

matters, 


(a) direct that no hackney-carriage, or no hack- 
ney-carriage of a particular description, shall be 
let to hire, or taken to ply, or offered, for hire, 
except under a license granted in that behalf ; 


(4) direct that no person shall act as driver of 
a hackney-carriage except under a license granted 
in that behalf ; 

(c) provide for the issue of the licenses referred 
to in clauses (2) and (4), prescribe the conditions 
(if any) on which such licenses shall be granted, 
and fix the fees (if any) to be paid therefor ; 


(d) regulate the description of animals, har- 
ness, and other things to be used with licensed car- 
riages,and the condition in which such carriages, 
and the animals, harness, and other things used 
therewith, shall be kept ; 


(e) provide for the inspection of the premises 
on which any such carriages, animals, harness, and 
other things are kept ; 

) fix the time for which such licenses 
shall continue in force and the events (if any) 
upon which within such time they shall be 
subject to revocation or suspension ; 


(g) Getermine the times at which, and the 
circumstances under which, any person keeping 
a hackney-carriage shall be bound to let such 

” earriage to any person requiring the same, and any 







driver of a hackney-carri 
riage in a public place, 
any person 
odes bit such aiting for 
riages and prohibit such carriages waiting — 
except at such places ; on a 
(i) limit the rates or fares, as well for time as 
distance, which may be demanded for thé hire of — 
any hackney-carriage ; and SAAN E 
(7) limit the number of persons, and the weight 
of property, which may be conveyed by any such — 
earriage. tars ; " 


6. Any person" aking “any — bce under 
os is Act s i 

pening for breach of with fine Wh a 
to fifty rupees. 
7. The amount of any fees received, and the 
amount of any expenses in- 
curred, by any Committee in 
giving effect to this Act 
shall respectively be credited and debited to the 
Municipal Fund, and in any cantonment where 
there is a Cantonment Fund, to such Fund. 


stn Bona 


irous of hiring such carriage ; 





an 


int places as stands for hackney-car- ie 


ees 


Fees and expenses in 
municipalities, 


8. If any dispute arises between the hirer of 
Power of Magistrate any hackney ~carriage and 
to decide disputes re- the owner or driver of such 
garding fares. carriage as to the amount of 
the fare payable by such hirer under any rule 
made under this Act, such See shall, upon 
application made in that behalf by either of the 
disputing parties, be heard and determined by a 
Magistrate or bench of Magistrates, and the deci- 
sion of such Magistrate or bench shall be final. 


When any such dispute is heard by a bench, any 
difference of opinion arising between the members 
of such bench shall be settled in the same manner 
as differences of opinion arising between such mem- 
bers in the trial of criminal cases, 


STATEMENT OF OBJECTS AND REASONS. 


Tue want of a law to regulate es 
y 


of India has long been felt, and has latel 


those 
Britis 


rts of India which have not 
India or in Native States, 


iages in towns and cantonments in the interior 
nm pressed upon the notice of the Government of 
India by the Lieutenant-Governor of the Panjdb and His Excellency the Commander-in-Chief, 
2. The present Bill has been Prepared to supply this want in the case of municipalities in 

ocal Legislatures, and in all cantonments, w in 


8. It gives power to the Municipal Committee, in the case of a municipality, and to the 


Local Government, in the case of a cantonment, 
sanction of the Local Government, and in the latter, to that of 


to ensure that carri 


to make rules lobes in the former case, to the 
e 


overnor General in Council) 


offered for hire, and the animals and harness used with them, shall be 


in proper condition ; that fit persons shall be employed as drivers; that the fares charged 
shall be reasonable, and that fics betsanie shall aoe be over-laden. Paces 

4. It further provides that breach of these rules shall be punishable with fine which may 
extend to fifty rupees, and that disputes between the hirer and owner of a carriage, as to the 


amount of a fare, shall be determinable by a Magistrate. 


The 20th January, 1879, 


T. H. THORNTON. 


a mmm, 















them, was 
making Laws and Regulations on the 29th January, 1879 :— 


/ for Birér to Resident, Haidarébéd, No. 10B, dated 19th November, 1878. 
Pandit Srikishen, 
Chiof Secretary to Government, Fort St, George, No. 2440, dated 8rd 


enclosures. 


» Chief Commissioner, Afmer and Merwéra, No. 19, dated Srd January, 1879. the papers noted in 


- » Officiating Secretary, to Chief Commissioner, Central Provinces, No. 119-255, dated the margin, 
9th January, 1879, ° 


“Note by the Hon'ble the Ohler Justice, High Court, Culcutta, dated 22nd January, 1879. aes Ret ad 
stead of adding a fifth Act to the four Acts already in force relating to pleaders, mukhtdrs » 


and revenue-agents, to frame a ‘consolidation measure embracing the entire law. 


, 8. We have, at the instance of the Hon’ble the Chief Justice of Bengal, restored in section 
' 16 of the Bill now submitted, the power of the High Courts to make rules for the admission 
and control of mukhtérs practising on the oa side of those Courts, which was conferred 
has been held by the Calcutta High Court to have 


by section 44 of Act XX of 1865, but whic 
been ultra vires. 


4, We have made the Bill applicable to the Courts of Small Causes in the Presidency 


towns, where we understand some such law is needed. 


5. We have substituted, for the stamp-duties on certificates prevestoet by Act XX of 


to amend the law relati 
to stamps and court-fees recently before the Council. The alterations here made are of no sub- 


1865, fees fixed according to the scale which was proposed in the Bil 
stantial importance. 


6. We have made several amendments in arrangement and drafting, with a view to clear- 


ness and simplicity. 
7. We recommend that the Bill now submitted be published. 
8. The publication ordered by the Council has been made. 


W. STOKES. 
F. R. COCKERELL: 
The 29th January, 1879. T. H. THORNTON. 
THE LEGAL PRACTITIONERS’ | Somes. 
9 t4rs on enrolment may practise i 
BILL, 1879. pcre yp in 
— 10, No person aie 4 ve as pleader or mukhtér 
ess q : 
CONTENTS. Revenue-agents may appear, plead and act 
apidemnene in Munsifs’ Courts in suits under Bengal 
‘Preampue. Act VIII of 1869. 


of a criminal offence. 


~ Cuartan IL—Pretiminary. 


Suctioms. * 12. Dismissal of High Court pleader or mukh- 
; t tar guilty of unprofessional conduct. 
| 1, Short title. £ Act. 138, ure when charge of unprofessional 
Commencement 0 conduct is brought in a subordinate Court 
Local extent. ts or revenue-office. 
2. Repeal of enactmen Suspension pending investigation. 
Saving of rules, &e. za ee 14, Power to call for record in case of acquittal 
ry Menten es pene under section 13. 


revenue-agent, 


Cuarren IL—of Advocates, Vakils and Attorneys. 
appellate side of High Court. 
5. Attorneys of High Court. Cuarren 1V,—Of Revenue-Agente, 
IIl.—Of Pleaders and Mukdtérs. 
ver to make rules as to qualification, &c., 
and mukhtdrs. 
of rules. 








of revenue-agents, 
Publication of rules, 
» Certificates to revenue-agents, 
- Enrolment of revenue-agent. 






following prelimi Re of a Select mittee, together with the Bill as 
Spilaetied the Counel of the Governor General of India for the pur- 


‘8, the undersigned Members of the Select Committee to which the Bill to amend the 
H ; ' pee, Mukh. 
tars and Revenue 

! issioner, M No, 7039-13J, dated 26th November, 1878. 
4 Patis iebe, a, iat, ladicial Commissioner’s Cont, Oudb, dated Agents Act, 1865, 
was referred, have 
f the honour to report 
» Secretary to Chief Commissioner, Assam, No, 2296, dated 10th December, 1878. that we have con- 
_» Under Secretary to Government, Bombay, No. 7183, dated 10th December, 1878, and _ sidered the Bill and 


1]. Dismissal of pleader or mukhtérs convicted 


15. Report when dismissed mukhtdr is also a 


4. Advocates and Vakils of Chartered High 16, Power to make rules for mukhtérs on 
17. Power to make rules as to qualifications, &e., 


; ne Eee at «2 spent inaoraiee lon 


a “ a 
: é : 
Sais ™ ~ 
ae Mg Ne 
AR ee 
Shed ame ; 








i 
5 | 
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St 


Bec 
; 56 





 Sxctions. a 
21. Dismissal of revenue-agent volcyiobed of 
— pryeces fa ie 
22. Dismi of revenue-agent ty of un- 
professional conduct. aaa 
23, Procedure when revenue-agent is so charged 
in subordinate office. - 

24. Power to Chief Controlling Revenue-Au- 
thority to call for record. 

25, Report to High Court when dismissed re- 
venue-agent is also a mukhtar. 


> ie Cuapter V.— Of Certificates. 
26. Fee for certificates. 
27. Dismissed practitioners to surrender certifi- 
cates, 


Cuarrer VI.—Of the Remuneration of Pleaders, 
Mukhtars and Revenue-Agents. 
28. High Court and Chief Controlling Re- 
; _venue-Authority to fix fees on civil and 
‘revenue proceedings, 
Exception as to agents mentioned in sec- 
« “stion 20. 
29. Agreements with pleaders, &e. 


Cuarrer VII.—Penallies. 


80.-Om persons illegally practising as pleaders, 
- »-mukhtérs or revenue-agents. 

81. On suspended or dismissed pleader, &c., 
failing to deliver certificate. 

32. On suspended or dismissed practitioner 
practising during suspension or after dis- 
mii : 

83. Revision of fines. 


Cuarter VIII.— Miscellaneous. 


84. Local Government to appoint examiners. 
35. Exemption of High Court practitioners 
_ from certain parts of Act. 





Tue rrest Scu‘puLe.—Enactments repealed. 
Tue second ScuevuLe.—Fees for Certificates. 


No. II. 
A till to Consolidate and amend ‘the law relating 
to Legal Practitioners. 

Wueneas itis expedient to consolidate and amend 
the law relating to legal 
Practitioners, in ahs Lower 
Provinces of Bengal, the 
North-Western Provinces, the Panjéb, Oudh 
and Assam; and to empower each of the Local 
Governments of the rest of British India to extend 
to the territories administered by it such portions 
of this Aet as such Government may think fit; 
It is hereby enacted as follows :— 


Cuarrer I.—Preliminary. 
1. This Act may be called “ The 


Preamble. 


1 Practi- 


Short title, tioners’ Act, 1879:” and shall 

Commencement of @ome into force on the first 

ct. day of April, 1579. 
: ‘ This section and ¢ 
: Local extent. two extend to the vy of | 
9) isasak ot British India, 
as this Act extends, in the firs 
iE ‘only «to Merri in t instance, 
ie ae nif the L stevant-G cok respectively adi eae 

ud 
» 5 eR 





== 


; 
BOE POO aD ARNON * 



















vinces of , the North-W: 
the Panjab, and the Chief . 

and Assam, But any sitee Toad vern 
may from time to time, by notification in the 

Gazette, extend all or any of the provisions.« 
rest of this Act to the whole or any p 
territories under its administration. 


$ Cast es ee 


Saving of rules, &e. 
ed, certificates issued, sanctions 


pee under any enactment h 
deemed to be res 


fixed, admitted, ree 


under this Act. 

All references made to any enactment hereby 

repealed, in any Act or Re- 

References to repealed gulation , or notifica- 
ee tion published, Ra aig 
thereto, shall be read as if made to this Act. 

3. In this Act, unless there be something 
Interpretation-clause. phe rg in the subject er wee 
“Judge” means the presiding judicial officer 
in every civil and criminal 


given and 


“deige” Court by whatever ‘title he 
is designated : 

“ Subordinate Court” means all Courts subor- 

dinate to the Court, 

“Subordinate Court.” including Courts of Small 


Causes established under Act No. IX of 1850 or 
Act No. XI of 1865: 
“ Officer subordinate to such Si 8 Sub- 
‘a ordinate Reven ? and 
BS greiner aegis “ Revenue-office” — include 
= Rehordingte Reve- all Courts (other than civil 
nue -officer Courts) trying suite under 
eonennnieys Act for the time being 
in force relating to landholders and their tenants 
or agents. 


—_———— 


Cuavren I1,—O/ Advocates, Vakils and Attorneys. 

4. Every person now/or hereafter entered as an 
Ad or Vakil on the 

‘High Court under 

h © eine soything 

ing such Court 

herein contained, be entitled as ae oa 

in any Court in ‘British India other than a vemtigh 

Court on whose roll he is not entered, or in yi 

such Court with the permission of the 

and in any Revenue-office, subject 


the rules in force relating to the 
the Court or office is to e Padn 
or Revenue-agents : we ‘ 
Provided that no such Vakil shall be entitled to 
ponetins under this section before a Judge of the 
igh Court, Division Court, or High a 
cising original jurisdiction. 
5. Every person now or hereafter entered i as an 


chttonneys of High High Court box gates 


contained, be entitled popes eg oc Aaa 
Court of British India other tha igh Co 
Se enue 







Advocates and Vakfls 
of chartered High Court. » 









BE Ne 2 


Bape tao 











6. The High Court may, 
of from time to time, 

rules consistent with this 
Act— 

qualification, admission and certi- 
ér persons to be pleaders of the 
urts, and of the revenue-offices 
hin the local limits of its appellate 
n, and, in the case of a High Court not 


by Royal Charter, of such Court : 
= the qualification, engage 
proper persons to m rs the 
: i Courts, and, in the»case of a High 
urt not established by Royal Charter, of such 
pe for the fees to be paid for the examination 
admission of such persons ; and 

0 for their sion and dismissal, 
such rules mad ublished in the most 
‘ official Gazette and shall 
ame hsacecs thereupon have the force of 
law ; erga that, in the case of rules made bya 
High not established by Royal Charter, such 
rules have been previously approved by the Local 
7. On the admission, under section six, of any 
person as a pleader or 
Certificates topleaders mukhtér, the High Court 
and mukhtérs, shall cause a certificate, 
signed by such officer as 
the Court from time to time appoints in this 
behalf, to be issued to such person, authorizing him 
to practise for the period of one year from its date 
in the Courts and, in the case of a pleader, the 

offices, specified therein. 

At the expiration of such period, the holder of the 
certificate, if he desires to continue to practise, 
shall be entitled to have his certificate renewed 


the Judge of the District Court within the 
local limits of whose jurisdiction he then ordinarily 
ractises, or by such officer as the High Court 
tom time to time appoints in this behalf, 

On such renewal, the certificate then in 
possession of suth pleader or mukhtdr shall be 
and retained by such Judge or officer. 
erti _ 80 renewed shall be signed by 
such Judge or officer. 
or officer so renewing a certificate 
notify renewal to the High Court. 
Every der holding 4 certificate issued 


+ under section seven, may ap- 


foam] 


Plenders on enrol ly to be enrolled in any 
ore gr cacamalen Be or office mentioned 
oftices, therein and situate within the 


eee local limits of the appellate 

ei of the High Court by which he has 
admitted, and on being so enrolled, may 

Plead and act in such Court or office. 


holding a certificate issued 
uae apply tobe enrolled in any 


zi 


under section seven, may 


Conta. “ees etvil or criminal Court men- 
RSS tioned therein and situate 
Within the same limits, and, on being so 







and act in any such civil 


al Procedure, section 186) appear 
10, 
No 
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: 
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= 
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ect to the provisions of the | 
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ad or act as a pleader or mukhtér ji 
any not established by Charter, 
he holds a certificate issued under section seven 
been enrolled in such Court : 
Provided that persons holding certificates as 
enue-agents under this 
in the territories su to 
~d Licutenant-Governor of aot 
ngal may, on being ¢ne 
rolled in any M naif tice fe 
a , plead and act in such Court in suits under 
Sengal Act No. VIII of 1869 (to amend the Nahi 
procedure in suits between Landlord and : 
or under any other Act for the time béing in force, 
regulating the procedure in suits between land- 
holders and their tenants or agents. 


11. The High Court may suspend or dismiss any 

Dismissal of pleader or ple er or mukhtér holding 
mukhtér convicted ofa a certificate issued under 
criminal offence. this Act, who is convicted 
of any criminal offence, 


12. The High Court may also, after such 
enquiry as it thinks fit, sus- 
pend or dismiss any pleader _ 
or mukhtér holding a certi-~ 4 
fieate as aforesaid, who is 
ilty of fraudulent or 
grossly a pom conduct in the discharge of his 
professional duty, or of giving, receiving or retain- 
mg commission on remuneration paid to any legal . 
practitioner, or for any other reasonable cause, 3 


ar 
ed 






5 


E 


:s 


z 
Bae 


Revenue-ngents may 
appear, plead and act 
in Munsife’ Courts in 
suits under Bengal Act 
VIII of 1869. 


s 


i 


Dismissal of High 
Court pleader or mukh- 
tér guilty of unprofes- 
sional conduct, 


13. If any such pleader or mukhtar practising in 
any subordinate Court or in 
any revenue-office, is 

in such Court or office with. 
any such conduct as afore- 
said, the presiding officer 
shall send hima copy of the * 
charge and alsoa notice that, on a day to be 
therein appointed, such charge will be taba into 
consideration. 

Such copy and notice shall be served upon ‘the 
pleader or mukhtér at least ten days before the 
day so appointed. 

On such day or on any subsequent day to which 
the enquiry may be adjourned, the presidi 
officer shall receive all evidence properly prod: 
in support of the charge, or by the pleader or 
mukhtar, and shall proceed to adjudicate on the 
charge. 

If such officer finds the charge established, and 
considers that the pleader or mukhtér should be 
suspended or dismissed in consequence, he shall 
record his finding and the grounds thereof, and 
shall report the same to the High Court, and the 
High Court shall proceed to acquit, suspend or 
dismiss the pleader or mukhtér. 

Any Judge or Chief Controlling Revenue- 
Authority acting under this 
section may, and, with the 
previous sanction of the we 
Chief Controlling Revenue-Authority, any subor- 5 
dinate revenue-otlicer so acting may, 7 ing the % 

igh Court, 


aresengenen ae the wens of Ba 

suspend the pleader or mukhtdér from practisi ing a oe 

such in his Court or office, 2 ; 
Every report made to the High Court under By 

this section shall— BEE ones a 
(a) when made by any Civil Jud, r than 


‘ 


Procedure when charge 
of unprotessional conduct 
is brought in a subordi- 
nate Court or revenue. 
office, 


Suspension pending in- 
vestigution, 


e 





vy 











agistrate of the District, be made through 
- the Magistrate of the District ‘and the Sessions 
Judge ; 
ms 1S eiettdeade by the Magistrate of the Dis- 
_ trict, beamade through the Sessions Judge ; 
od) when made by any subordinate revenue- 
 * officer, be made eae the Revenue-Authorities 
Bit. aa is su inate. : 
baie ry such report shall be accompanied by the 
~ opinion of each Judge, Magistrate or Revenue- 
* Authority through whom or which it is made. 
~4. The High Court, in any case in which a 
pleader or mukhtér has been 
acquitted under section 
thirteen otherwise than by an 
order of the High Court, 
may call for the record and pass such order thereon 
_” ag it thinks fit. 
“«" 45) Whenever a mukhtér who has been sus- 
pended or dismissed by order 
of the High Court is also a 
revenue-agent holding a 
certificate under this Act, the High Court shall 
forward a report of the case to the Chief Control- 
~ © ling Revenue-Authority. 
iad uch Authority, after making any enquiry which 
it'thinks necessary, may suspend or dismiss him as 
-. such revenue-agent. 
. 16. Notwithstanding anything contained in any 
os Letters Patent or in the Code 
of Civil Procedure, section 87, 
clause (a), any High Court 
= “in established by Royal Charter 
#. “may from time to time make rules consistent with 
a ‘a)for the qualification, admission, suspension 
~~ and dismissal of proper persons to be mukhtérs 
mm ising on the appellate side of such Court ; 
=" @) for the security which they may be required 
to give'for their honesty and good conduct; and 
- (¢).as to their powers and duties ; 
f [may prescribe and impose fines for the 
infringement of such rules not exceeding in any 
“case five hundred rupees; and such fines, when 
imposed, may be recovered as if they had been 
imposed in the exercise of the High Court’s ordi- 
nary, original criminal jurisdiction. 


cn Aa 


a 


> 4 

ie Power to call for re- 
fais cord in ease of acquil 
~~ “under section 13. 

ie © 


ie 
‘ Report when dismissed 
mukhtérjs also a reve- 
™ nue-agent, 
co. 
fe 


R Mie ‘Power to make rules 


£ * © for mukhtirs on appel- 
© late side of High Court. 
» ny eS ‘ 





m Cuarter 1V.—Of Revenue-Agents. 
~ 47%. The Chief Controlling Revenue-Authority 
f Power to make rules may from time to tithe make’ 
as to qualifications, &e., of rules consistent with this Act- 
revenue-ngents. (2) for the qualification, 
admission and certificates of proper persons to be 
revenue-agents ; 
3) for the fees to be paid for the examination 
and admission of such ns; and 
(c) for their suspension and dismissal. : 
_ Allsuch rules shall be published in the local 
Publication of rules. official Gazette, and shall 
thereupon have the force of law. 


. 18. Ou the admission of any person as a Revenue- 
agent undersection seventeen, 
the Chief Controlling Reve- 
; : nue-Authority shall canse a 
: certificate, signed by such officer as such Authority. 

from time to time appoints in this behalf, to be 

rong such person, authorizing him to practise 
. xX the period of one year from its date in such 
ie RE ea y be specified therein, : 


Certificates to rovenue- 
agents. 

























the itt dasa ee 
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(en made by a Magistrate subordinate to. 
the 









shall’ be entitled to have his 
by the of the Co 






















Authority, or by any other officer 
such Authority in that behalf, 

On every such renewal, the certificate “th 
the possession of such revenue-agent shall» 


cancelled and retained by such Seer 
officer. " aie. 
Every certificate so renewed shall be 
such Secretary or other officer. — 
Every officer so renewing a certificate shal 
notify the renewal to the Chief Controlling Revs 
nue-Authority. i 
19. Every revenue-agent holding a 


Enrolment of revenne- rt oe 
agent. 2 y y prly to be. 
’ any revenue-office: 4 
therein and situate within the limits. of - Ti 


tory under the Chief Controlli piensa 9 mee 2 
ity, and, on being so pase may practise 


such office as a reyenue-agent. 


20. Except as provided by any enaotment forthe 
time being in force, no per= _ 
No person to act a8 son, other than a pleader ae 


agent in revenue-offices, . oo ELS 

" ied: qualified under the provisions 
ete hereinbefore contained, shall — 
practise as a revenue-agent in any rey ‘ 
unless he holds’ a certificate issued under section 
eighteen, and has been enrolled in such office: 

Provided that any person duly authorized in 
this behalf may, with the sanction of the Chief 
Controlling Revenue-Authority, or of an_ officer 
empowered by the Local Government in this behalf, 
transact all or any business in which his employer 
may be concerned in any revenue-office : 

The sanction mentioned in this section may be 
general or special, and may at any time be 
revoked or suspended by such Authority or officer. 

21. The Chief Controlling Revenue-Authority 

Dismissal of revenue. May suspend or dismiss any 
agent convicted of crimi- revenue-agent holding a cer- 
nal offence, tificate issued under this Act, 
who is convicted of any criminal offence. = 

22, The Chief Controlling Revenue-A i 

Dismissnl of . ma’ : i 
Pagar pepe Ip os 
sional conduct. suspend or dismiss ‘any reve- 
nue-agent holding a certificate issued under this 
Act who is guilty of fraudulent or grossly impro- 
per conduct in the discharge of his profession 


duty, or of giving, receiving or 
sion on remuneration paid to an i tioner, 

















or for any other reasonable cause. . 


28. If any revenue-agent holding ing a 
Peri vn re shtged ES 
rocedure when reve- any 
nue-it i ¢ > 
dn cchaateiendien duct in an office 
to. the  Chigl 
Revenue-Authority, or in the Court, 
sif, the officer at the head of such o! 
Munsif, as the case may be, shall send 
of the charge and also a notice that, on 
be therein appointed,” such charge will 
into consideration, =~ - 
Such copy and notice shall ‘be 
person charged at least vo aye 
appeased: On such day 
w a the enquiry may : 


* 












recei) 
of 


or ve 
sue lal 











report through stich Commis- 
all accompany the same with an 
of his own opinion on the ease. 
Chief Controlling Revenue-Authority, 
chief Con. 12 ®ny case in which a reve- 
i fine-An- Muesagent has been acquit- 
rity t or record: ted -under pence Pace 
otherwise than by an order of the Chief 
- Revenue-Authority, may call for the 


p as seems fit. 
25. Whenever a revenne- 































t who has been 


| to High. ist or Suspended by 

wa ame rene getler ot the Gist Cerise 

» agent isulsow sinkbtér. Jing Revenue-Authority is 
on Soe 





4 


a itér holding a certificate under this 
Act, the Chief Controlling Revenue- Authority shall 
forward a report of the case to the High Court by 
which he was admitted. ~ = 

pice Court, after making any enquiry which 
it thinks necessary, may suspend or dismiss him 


CHAPTER V.—O/ Certificates. 
26. For every certificate, whether original or 
Fee for certificates. ; renewed, issued under ‘this 
} Act, a dee of the amount 
prescribed therefor in they second schedule hereto 
annexed, shall be paid by the person entitled to 


| 


such 


27. When any pleader, mukhtér’ or revenue- 
Dismissed practition.” *ggnt is suspended or dis- 
ers to ler certifl- missed under this Act, he 
pawete es shall forthwith deliver up his 
certificate to the Court, or officer at the head of 
the office, kefore or in which he was practising at 
the time he was so suspended or dismissed, or to 
. any Court or officer to which the High Court or 
_ Chief i nue-Authority (as the case 
may be) orders him to deliver the same, 
Of neration of Pleaders, 
Atars and Reveune-Agents. 
h Court shall from time to time fix 
‘Chit 22d regulate the fees payable 
by pr pecty in respect of the 
fees of his adversary’s pleader 
or vakil upon all proceedin 
iid of such Court, (2) in. the 
br Clee: Jourt not established by Royal 
/ rter, 9 inal side, and (c) in the sub- 
ing Reyenue-Authority shall 
nd the fees payable 


‘in the revenue-offices by 
fees of his adversary’s 

























| muneration tobe paid f 
d | vices ; and it shall not be 





make regulations for conducting 
ations, i 


Court practitioners from nothing in this 
4 ‘certain partwot “Act, bream ye Me 





agreement in the power'un h such 
mukhfiirs or revenue-agents for the time b 

Such agreements shall not be enforced. 
than by suit, © 
~¥ 


— 






Cuarrer VII.—Penalties, * j 

80. Any person who appears, pleads, tls 

On ns illegally practises in any Court or” 
Practising as pleaders, office in contravention of the. 
— or revenue provisions of section: ten or 
Her » section twenty, shall be. | 
liable, by order of such” Cottrt, or the officer at the 
head of such office, to a fine not i ten 
times the amount of the fee required "by this Act 
to be paid for a certificate authorizing him to, 
appear, plead, act or practise in such Court or 
office, and, in default of payment, to imprisonment 
in the civil jail for a term which may extend to six “ 
months. " 

He shall also be incapable of maintaining any 
suit for, or enforcing any lien*in respect of, any 
fee or reward for, or in respect of, anything done, or 
any disbursement made, by hint as pleader or 
mukhtér or revenue-agent whilst he has bee i 
contravening the provisions of either of stich Bees 
tions. oy eal _- 

81. Any pleader, mukhtdr-or revenue-agent 
failing to. deliver up his® — 
certificate as required by See “= 
tion twenty-seven, hot Yea 
liable, by order of the Court, ~~ 
Authority or officer to which or to whoth, or aeoord- | 
ing to whose orders, the delivery should be made, to ~*~ 
a fine not exceeding two hundred rupees andfin  ., 
default of payment, to imprisonment in the_ civil» 
jail for a term which may extend to three mé 


82. Any pleader, mukhtar or revenue-agent sank, te 
} led or dis- Under the provisions of ries | 
sihdebd praatlidaber prea. Act, has been suspend : 


tising during suspension dismissed, and who, ig 
or after dismissal. such suspension or after sueh, 
dismissal, practises as a pleader or mukhtér or 


revenue-agent in any Court or office, shall be liable, . 
by order of such Court, or the officer at the head of 
such office, to a fine not exceeding five hundred 
rupees and, in default of payment, to imprison-  ~ 
ment in the civil jail for a term which may extend ~ 
to six months, ; 

83. Every order under section thirty, thirty-one 
or thirty-two shall be subject 
to revision, by the High 
Court, where the order has , 
been passed by a subordinate Court, and by the — 
Chief Controlling Revenue-Authority, where the 
order has been passed by an ollicer subordinate to 
such Authority. * 


. 


Pa = 


On suspended or dis- 
missed pleader, &c., fuil- 
ing to deliver certificate. 


Revision of fines. 





Cuapter VILI.—Viseellaneous. 
$4, To facilitate the ascertainment of the quali- 
fiéations respectively men. 
Local Government to tioned in sections #X Seal 
cig Saas » seventeen, the Local _Gov- ¢: 
ernment shall from time to time appdint persons 
to be examiners for the purposes aforesaid, and 


i, 







35. Except as provided by séctions 
Exemption of High sixteen and ti 








‘ee 


— © 


"To amend the PI : 
Mebitienad’ Hotes’ 
Agents’ Act, 1865. 


To extend to ini 



















=e: 1g * 
* . e ? 
* 
had “Revenue » Agents’ 
' ae 1865,” andoof Act Ne. 
gg Sea XXIX of 1865. 
'V of 1876... | To authorize Revenue- | The whole. 
: and ot 2 age, geome in cer- m 
C4 » ~ * | tain suits inthe Mun- 
Sa, ae : sifs’ Courts of the Lower 


‘Provinces of Bengal. 


Section forty- 
five. 


r. eee 
La: ae a _ SECOND. SCHEDULE. 
Md . 
ss: Rs * (See section 26). 
* = 6% Baus vor Cerriricates. 
ee ed oe ys I 


_ _ . Fér a certificate authorizing the holder to prae- 






ae 3 a Pleader— 
©. @jiIn the High Court and any subordinate 
aco rupees fifty 
Roars In any Court ‘of Small Causes in a Presi- 


-town—rupees twenty-five : 
».(@). Im all other subordinate Courts—rupees 
‘easy -five ; 





Court—rupees twenty-five : _ eh 
dency-town—r pees fifteen » bed 











~ (A) In thé High Court. and 






(g.) Invany. _ Cottrt of 






ai, IB alk other subordinate .€ 


“fh Tn the Courts of Subordinate 
agistrates, Assistant Commiss 
oe Commissioners’ and 'Tahsildérs,— 
Courts of Small Causes outside the Pr 
Towns—rupees ten : * ‘) 
(j.) In the Munsifs’ Courts and - ‘any 
first instance not hereinbefore 


















tioned—rupees five: . Spe teie é 
2 . Im. t). ig 
Bs we ca ye 
For a certificate authorizing the pets na 
tise as a Revenue-Agent— 
v4) In the office of the Chief lag oe 
nue-Authority and in any office sul te to 
t Pe, ’ 


such Authority—ru 


(2) In the office of a»Commissioner and in any 
office sub ordinate-to a Cémmissioner—rupees ten : 


(m) In the office of a Collector and-in any office 
subordinate tova Collector—rupees five, 3 
Dr FITZPATRICK, 
Stey. to the Govt, Y Iadia, 












he Gazette 


PUBLISHED BY AUTHORITY. 


¢ of Audix, 





~ ees S 
5 tem 


- CALCUTTA, SATURDAY, Seeioescini: 15, 1879. 





GW Separate paging is given to this Part in order that it may be filed as a separate compilation. 


PART V. 
- Bills introduced into the Council of the Governor General for making © 





GOVERNMENT OF INDIA. 
LEGISLATIVE DEPARTMENT. 


[Third publication.] 
The following Bill was introduced into the Council 
of the Governor General of India for the pur- 
of making Laws and Regulations on the 
Soak omg, (a aye, and was referred to a 
Select Committee 


No. 8 or 1879. 
A Bill for the regulation and control of Hackney- 
carriages in certain Municipalities and Can- 


tonments. 

ba it is expedient to provide for the 

reson and control of 
Carri in certain 

is hereby 












by. 


Laws and Regulations, or 

1. This Act may be called 

“<The  Hackney-Carriage 

; and it shall come into force 
; “i at once ; 

ss conferred by any law 

relating to municipalities, 


Act, 1879,” 
“herein contained shall affect any 
_ 2, In this Act— 


- 


Prog Home 


- 


published under Rule 22. 


ow 


-— 


“Committee” means a Municipal Committee} 
or a body of Municipal Commissioners constituted 
under the provisions of any enactment forthe time 
being in force. 


* 


3. The Lieutenant-Governors of the North. . m 


>: 


Application of Act to Western Provinces ‘and. the 
manicipalities, Panjab, and the Chief Com- 
missioners of Oudh, the Central Provinces, British 
Burma, Assam, Ajmer and Coorg may, by notifica- ; 
tion in the official Gazette, apply this Aet. to 
any municipality in the territories administered by 
them respectively. iit 


When this Act has been so applied to any 
Power of Committees municipality, the Committee 
to make rules. of such Trunieipatila may 

from time to time make rules for thie ; 
and control of hackney-carriages withim the 
limits of such municipality, i in the manner in which, 
under the law for the time being i in foree, it makea 
rules or bye-laws for the regulation and control of. 
other matters within such limits. 


Every rule made under this section shall, when ~ 


a 
Ga 


ay 
= 


Sunction and publi. confirmed by — the Local Pt 
cation of rales. Government and_ published 
for such time and in such manner as Local ~ 


Government may from time to “a 
have the force of law. 


Provided that the Local Governmental at. 
Powor of Local Gov. any time rescind = such 






ernment to rescind rule. rule, 


territories may, 
to time, with 
sanction of th 


4. The Local Government of any of the be id a se 


Power to make rules 
for cantonwents. 





and control of hackney-car 

cantonment situated in the 

wT Covi eel a eted Say,“ 
the Governor eral in may, m. “ R 

time: to time, make rules for the regulation and ae eet Ten a Saale ee 

control of hackney-carriages in any place in India, poe at pate emp ner ee 

but not in British India, in which British troops sie 


ibe: 





are cantoned,. (i) mais rates be, ree vw pene as 
distance, which may man h mx 

What rules under 5. The rules to be made 4 i Mei gas exe 
tions s eh hay ps: under section three or section | ®°Y hackney-carriage ; and ‘ Byes aye 
Vide fase four may, among other | — (j) limit the number of persons, and the weight — 
ae ae F matters, _ | of property, which may be conveyed by any such i 

(a). digec oy no ee er dri ayes — carriage. es 
ney-cal @ particular description, shall j aces ah ass wat 
let to hire, or taken to ply, or offered, for hire, 6. Any person Oe An aa pee 
except under a license granted in that behalf ; Sunol for breach o with fine which may "etal 

(4) direct that no person shall act as driver of to fifty rupees. Alt 
remy steep? poder 9, Somme. Seana 7. The amount of any fees received, and the 
in 3 ; t of “ 

(c) vide for the issue of the licenses referred Fees and expenses in eneed: by any Comanseeesiin ersten 
to in clauses (a) and (6), prescribe the conditions | municipalities. giving effect to this Act 
(if any) on which such licenses shall be granted, shall respectively be credited and debited to the 
and fix the fees (if any) to be paid therefor ; Municipal Fund, and in any cantonment where 


(d) regulate the desoription of wim har- | there is a Cantonment Fund, to such Fund. 
ness, and other things to be used with licensed car- y ‘ ies f 
iages,and. the condition in which such carriages, 8. If any dispute arises between the hirer of 
ane the animals, harness, and other things used Power of Magistrate @0Y hackney-carriage and 
therewith, shall be kept ; to decide disputes ree the owner or driver of such 
, : : ; : garding fares. carriage as to the amount of - 

(¢) provide for the inspection of the premises | the fare yable by such hirer under any rule 
on which any such carriages, animals, harness, and made under this Act, such dispute shall, upon 
other things are kept ; application made in that behalf. by either of the 
‘ Ww) fix the time for which such licenses disputing parties, be heard and determined by a 
shall continue in force and the events (if any) Magistrate or beneh of Magistrates, and the deci- 
upon which within such time they shall be sion of such Magistrate or bench shall be final. 


* subject to revocation or suspension ; When any such dispute is heard by a bench, any 
(g) determine the times at which, and the | difference o opinion arising between the members 
circumstances under which, any person keepi of such bench shall be settled in the same manner 
a hackney-carriage shall be bound to let cdl as differences of opinion arising between such mem- 
carriage to any person requiring the same, and any bess im the tcighet coiesiagl aie 


3 STATEMENT OF OBJECTS AND REASONS. 


Tue want of a law to regulate hackney-carriages in towns and tonments in the interior 
of India has Jong been felt, and has iesety been pressed upon the nee of the Government of 
India by the Lieutenant-Governor of the Panjéb and His Excelleney’the Comman in-Chief. 
2, The present Bill has been prepared to supply this want in the case of -munjc} ities in 
those parts of India which have not local Legislatures, and in all cantonm , wheth 
British India or in Native States. Py ee 
3. It gives power to the Municipal Committee, in the case of a municipality, and tot 
Local Government, in the case of a cantonment, to make rules (subject; in the former case, to th 
sanction of the Local Government, and in the latter, to that of the Governor General in Council) 
to ensure that carriages offered for hire, and the animals and harness used with them, shall be 
in condition ; that fit persons shall be employed as drivers; that the fares charged _ 
shall be reasonable, and that the carriages shall not be over-laden, ae iss 
_ 4 It further provides that breach of these rules shall be nishable with fine which may _ 
extend.to rupees and that disputes between the hirer and owner of a carriage, as to the — 
amount of a ®, shall be determinable by a Magistrate. SOF, 







” 





ek: 
| The 20th January, 1879, 


uee 
Nite 
or 
Re 


ye sae ees i 












Et tihedl Sat Seton mttoton, ey ue 
m ng oy | Select nmittee, together. wi as 
gown fi ¢ Council of the Governor Guest for the pur- 
Laws am Regulations on the 29th January, 1879:— ‘ 
the undersigned Members of the Select Committee to which the Bill to amend the 


We, = 
eta to Resident, H No. 10B, dated 19th November, 1878. 
ro nova ag Cet Comte nee te 7009-184, dated 25th Novewibor 1678, home a rig 
“Metiorandum Pandit Srikishon, Pleader, Judicial Comminions’c Chae Gone et Agen ples 
80th: 4 F . e ¥ was rred e 
Chief Secretary to Government, Fort St, George, No. 2440, dated Srd the honour to report. 

Oe Becretary to rf Commissioner, Assam, No. 2296, dated 10th December, 1878. that we huve con- 5 
Under Secretary to Government, Bombay, No. 7183, dated 10th December, 1878, and mg the Bill and 

yy Chief Coma D » Ajmer and Merwéra, No. 19, dated 8rd Janua , 1879. the siaiein.: * ’ 

Ofcatng Secretary Chief Commissioner, Central Provinces, No. 119-255, dated &. We: Bbve 

a the Hoa’ ble the Chief Sustice, High Court, Celootta, dated Aad Jeneary, 187, — domed it wall, in- 

stead of adding a fifth Act to the four Acts already in force relating to pleaders, mukhtérs 

and revenue-agents, to frame a consolidation measure embracing the entire law. a 


We have, at the instance of the Hon’ble the Chief Justice of Bengal, restored in section 

— 16 of the Bill now submitted, the power of the High Courts to make rules for the admission 
and control of mukhtérs practising on the appellate side of those Courts, which was conferred 
ge 44 of Act XX of 1865, but which has been held by the Calcutta High Court to have 


4, We have made the Bill applicable to the Courts of Small Causes in the Presidency 
towns, where we understand some such law is needed. 


5. We have substituted, for the stamp-duties on certificates prescribed by Act XX of © | A 
1865, fees fixed according to the scale which was proposed in the Bill to amend the law relating 
to stamps and court-fees recently before the Council. ‘The alterations here made are of no sub- 
stantial importance. 

6. We have made several amendments in arrangement and drafting, with a view to clear 
ness and simplicity. : 

7, We recommend that the Bill now submitted be published. 

8. The publication ordered by the Council has been made. 







As 
- 


W. STOKES. 
F. R. COCKERELL. 
The 29th January, 1879. T. H. THORNTON. 
THE LEGAL PRACTITIONERS’ | Secrons. 
BILL, 1879. 9. ee on enrolment may practise in 
. ourts, 
—— 10. No anon sa! os as pleader or mukhtér 
unless q B 
CONTENTS. Revenue-agents may appear, plead and act 
eri ie in Munsifs’ Courts in suits under Bengal 
. ; = Act VIII of 1869, 
PREAMDLE, ee 11. Dismissal of pleader or mukhtérs convicted 
Cuarrer I.—Preliminary. Bs a criminal offence. 
ee, et 12. Dismissal of High Court pleader or mukh- 
SkcrioNs. sya REN Bai: oe, tar guilty of unprofessional conduct. 
i 1, Short title. Fe ga, 18. Procedure when charge of unprofessional 


et. conduct is brought in a subordinate Court 
aie or revenue-oflice. 











vi uspension ing investigation. 
rules, 14. Power to call for record in case of acquittal 
eferences to ed enactments. under section 13, 

) 3.1 rpret ; 15. Report when dismissed mukhtdr is also a 
Curren IL—O/ Advocates, Vakils and Attorneys, is a yon Sas 
: vote em * . Power to make es mukhtérs D 
| 4. AMpocabet and Vakils of Chartered High appellate side of High Court.” 
: ®. -Attomeys of High Court. ; Cuarrer 1V.—Of Revenue-Agents, Be or 

"i dibs LILO Pleaders and Mubitére 17. Power to make rules as to qualifications & a ee 
| 6 Pow to make rules as to qualification, &., of revenue-agents; gt fee 4 
of pleaders and mukhtars. om Publication of rules, bee in Sere 
' 18. Certificates to ts 
fea Me s and mukhtérs. 19. Enrolment of revenue-agente wire 
as eon | #0, No peron to act as agent in ovenue-ofces, 









Srctions. 
21. Dismissal of sovconiigad ‘convicted ot | 
criminal offence. 

Dismissal of revenue-agent guilty of un-_ 
professional conduct. 

Procedure when revenue-agent is so charged 
in subordinate office. 

Power to Chief Controlling Revenue-Au- 
thority to call for record. 

Report to High Court when dismissed" re- 
venue-agent is also a mukhtar. 


_  Caarrer V.—Of Certificates. 

Fee for certificates. 

Dismissed practitioners to surrender certifi- 
cates. 


22. 
23, 
24, 
25. 


26. 
27. 


Cuarter VI.—Of the Remuneration of Pleaders, 
Mukhtdérs and Revenne-Agents. 

28, High Court and Chief Controlling Re- 
yenue-Authority to fix fees on civil and 
revenue proceedings, 

Exception as to agents mentioned in sec- 
tion 20. 
29. Agreements with pleaders, &c 


Cuarrer VII.—Penalties. 
30. On persons illegally practising as pleaders, 
mukhtérs or revenue-agents. 
31, On suspended or dismissed pleader, &e., 
failing to deliver certificate. 
» 32.-On ‘suspended or dismissed Sradkitcniak 
practising during suspension or after dis- 
missal. 


83. Revision of fines. 


Cnraprer VITI.— Miscellaneous. 


34. Local Government to appoint examiners. 
35. Exemption of High Court practitioners 
from certain parts of Act. 





Tue First Scurpvute.—Enactments repealed. 
Tre seconp ScuEDULE.—Fees for Certificates. 


No, II. 


A Bill to Consolidate and amend the law relating 
to Legal Practitioners. 


‘Wuenrsas itis expedient to consolidate and amend 
the law relating to legal 
Practitioners, in the Lower 
Provinces of Bengal, the 
North-Western Provinces, the Panjab, Oudh 
and Assam; and to empower each 0 the Local 
Governments of the rest of British India to extend 
to the territories administered by it such portions 
of this Act as such Government may think fit; 
It is hereby enacted as follows :— 





Preamble. 


Cuaprer I.—Preliminary. 


1. This Act may be called “ The Practi- 


Short title, tioners’ Act, 1879” and shall 

Commencement of Come into force on the first 
ct. ‘day of April, 1879. 

i This section and section 

‘Local extent. two extend to the whole of 

British India. 

i Ae this Act extends, in the first instance, 

ra the pa wae 8 ier Sey administered 

Governors the Lower 


2. On and from the first day of 2 






shall be repealed to the extent specified 
All rules and appointments made, 
Saving of rules, &e. Prescribed, fees fixe 
. . sons n tted, names - 2 
ed, certificates issued, sanctions given’ ¥ 
under any enactment hea roped all 
deemed to be respectivel b f 
fixed, admitted, pot te cecal ginal ities and p 
under this Act. 
All references made to any cnstanee di 














References to repealed quston pale roc 
enactments, tion publ hed be ith 


thereto, shall be read as if made to this Act. — 
3. In this Act, unless there be something 


Interpretation-clause, tia rea J 
“ Judge” the ing j idly 
“3 in every civil a criminal 
al Court by whatever title he 
is designated : sual 
“Subordinate Court”” means: all Courts mubor. 
“ Subordinate Court.” pera to the ee 


Causes established under Act No. IX of 
Act No. XI of 1865: 
“« Officer ae rin, Authority,”  Sube j 
“Officer subordinate to Hevenue-officer” “and 
include 





such Authority.” vid bat passer , 

“Subordinate Reve- all Courts (other than civil 
nue-officer.” ae suits under 

“ Revenue-office.” oh ton presi ising 
in force relating to whaaas and their tenan 
or agents. 
Cuarrer 

4. Every pe er 

vi or Vakil on the 
vi ‘ 

of churtered High veka ~ Poll of any ioe eee 
ing such Court shall, scteithe! anything 
herein contained,” be entitled as ‘to practise 
in any Court in ‘british India thier’ tats than a High 


Court on whose roll he is not entered, or in any 
such Court with the permission of the Court, — 
and in any Revenue: office, subject nevertheless to 









the rules in force relating to the in which 

the Court or office is to : ; 

or Revenue-agents ; 
Provided that no sch Vai hal be 


High Co rt Division Ci Ci 

art, ‘ourt, = 

cising original jurisdiction. — 
5. Every person now or her 






or act as a pleader or mukhtér in 
t established by Royal Charter, unless 
he holds a certificate.issued under section seven and 


this. has been enrolled in such Court : 







ip sae a) on 
Courts, and, in the case of a High 
i established by Royal Charter, of such 


(¢) for the fees to be paid for the examination 
d admission of such persons ; and 

(d) for their ion and dismissal. 

All such rules be OF eae in the local 


me 2) offi Gazette and shall 
Publication of rules. thereupon have the force of 





law; provided that, in the case of rules made by a 
High ourt not established by Royal Charter, such 
rules have been previously approved by the Local 
Government. 


7. On the admission, under section six, of any 
person as a pleader or 
to pleaders es the High Court 


and cause a certificate, 

~ signed by such officer as 
the Court from time to time appoints in this 
behalf, to be issued to such person, authorizing him 
to for the period of one year from its date 


in Courts and, in the case of a pleader, the 


aoe od, the holder of th 
t irati iod, the holder of the 
he desires vega Ta to practise, 
entitled to have his certificate renewed 
of the District Court within the 
jurisdiction he then ordinarily 

ises, or by such officer as the High Court 


to time appoints in this behalf. 
such renewal, the certificate then in 
such pleader or mukhtdr shall be 


ceeehinet by such Ju 
so renewed sh 


or officer. 
be signed by 
















and situate within the 
imi 


local limits of the appellate 

‘Hi iS toy which ke hes 

so enrolled, may 
‘ourt or office. 

ding a certificate issued 


ma 
tobe enrolled in i 
or criminal Court men- 
tioned — and situate 
limits, on being 

pe goto in any i ptt 
cedure, section 186) appear, 
such criminal Court. 

od by the Code of Civil Pro- 
, cedure, section 87, or any 
other enactment for the time 






i Reven 
rat 











-» Provided that persons holding certificates as rev- 

uo-ngents may nUe-agents under this Act 
ead and act in the territories subject to 

fs’ Courts in the Lieutenant-Governor of 


suits under Bengal Act | may, on being en- 
VILI of 1869. ee any Munsif’s Court, 


, plead and act in such Court in suits under 
Bonga Act No. VIII of 1869 (40 amend the 
procedure in suits between Landlord and Tenant) 
or under any other Act for the time being in force, 
regulating the procedure in suits between land- 
holders and their tenants or agents. ‘ 


11, The High Court may suspend or dismiss any 
Dismissal of plender or Pleader or mukhtér holding 
mukhtér convicted ofa a certificate issued under 
criminal offence. this Act, who is convicted 
of any criminal offence. y 


12. The High Court may also, after such 
enquiry as it thinks fit, sus- 
pend or dismiss any pleader 
or mukhtér holding a certi- 
ficate as aforesaid, who is 
ilty of fraudulent or 
grossly a iat conduct in the discharge of his 
professional duty, or of giving, receiving or retain- 
ing commission on remuneration paid to any legal 
practitioner, or for any other reasonable cause. 


13. If any such pleader or mukhtér practising in 
F any siborlame Coat or in 
any revenue-office, is 

in such Court or office with 
any such conduct as afore- 
said, the presiding officer 
shal] send hima copy of the 
charge and alsoa notice that, on a day to be 
therein appointed, such charge will be into 
consideration. 

Such copy and notice shall be served the 
— or mukhtér at least ten days belore the 

y 80 appointed, 

On such day or on any subsequent day to which 
the enquiry may be adjourned, the presidin 
officer shall receive all evidence properly prod 
in support of the charge, or by the pleader or 
mukhtar, and shall proceed to adjudicate on the 
charge. 

If such officer finds the charge established, and 
considers that the pleader or mukhtér should be 
sus or dismissed in consequence, he shall 
record his finding and the grounds thereof, and 
shall report the same to the High Court, and the 
High Court shall proceed to acquit, suspend or 
dismiss the pleader or mukhtér, 

Any Judge or Chief Controlling Revenue- 
Authority acting under this 
section may, and, with the 
_ _ previous sanction of the 
Chief Controlling Revenue-Authority, any subor- 


Dismissal of High 
Court pleader or mukh- 
tdér guilty of unprofes- 
sional conduct, 


Procedure when charge 
of unprofessional conduct 
is brought in a subordi- 
nate or revenue- 


Suspension pending in- 
vestigation. 


dinate revenue-officer so acting may, the 
investi negra the coer Pc igh Court, 
e er or m’ m practisi ing 
tae in his Court or office, . 
Every report made to the Hi Court under 
| this section shall— 3 “ ees. 
(a) when made by any Civil Judge than 
the Distt pay A made though the Judge 5 
ee eS 
ae ee 


Fok 
we 











cord in ease of acquittal 


~"& when made b a Magistrate subordinate to | 
lie agistrate of the District, be made through 
the Magistrate of the District and the Sessions | 


Judge ; 5 
(c) when made by the Magistrate of the Dis« 


trict, be made through the Sessions Judge ; 

(d) when made by any subordinate revenue- 
officer, be made through the Revenue-A uthorities 
to which he is subordinate. 

Every such report shall be accompanied by the 
opinion of each Judge, Magistrate or Revenue- 
Authority through whom or which it is made, 

14. The High Court, in any case in which a 
pleader or mukhtar has been 
acquitted under section 
thirteen otherwise than by an 
order of the High Court, 
may call for the record and pass such order thereon 
as it thinks fit, 

15. Whenever a mukhtér who has been sus- 
en dismissed pended or dismissed by order 


Power to call for re- 


under section 13. 


Report wh t ae 
mokbtir is also a reve: of the High Court is also a 
nue-agent. revenue-agent holding a 


certificate under this Act, the High Court shall 
forward a report of the case to the Chief Control- 


’ ling Revenue-Authority. 


Such Authority, after making any enquiry which 
it thinks necessary, may suspend or dismiss him as 
such revenue-agent. 

16. Notwithstanding anything contained in an 
Letters Patent or in the Code 
of Civil Procedure, section 37, 
clause (a), any High Court 
established by Royal Charter 


Power to make rules 
for mukhtérs on appel- 
Jate side of High Court. 


» may from time to time make rules consistent with 


this Act— : Pr ; 

(a) for the qualification, admission, suspension 
and dismissal of proper persons.to be mukhtérs 
practising on the appellate side of such Court ; 

(4) for the security which they may be required 
to give for their honesty and conduct ; and 

(c) as to their powers and duties ; 

and may prescribe and impose fines for the 
infringement of such rules not exceeding in any 
case five hundred rupees; and such fines, when 
imposed, may be recovered as if they had been 
imposed in the exercise of the High Court’s ordi- 
nary original criminal jurisdiction. 





Cuarren IV.—Of Revenue-Agents. 
17. The Chief Controlling Revenue-Authority 
Power to make rules May from time to time make 
as to qualifications, &c,,of rules consistent with this Act- 
revenue-agents. (a) for the qualification, 
admission and certificates of proper persons to be 
revenue-agents ; 
(2) for the fees to be paid for the examination 
and admission of such ns; and 
@ for their suspension and dismissal. 
such rules shall be published in the local 


Publication of rules. Official Gazette, and shall 


i thereupon have the force of law. 


18. On the admission of any person as a Revenue- 
agent undersection seventeen, 
the Chief Controlling Reve- 
i } nue-Authority shall cause a 
certificate, signed by such officer as such Authority 


Certificates to revenue- 
agents, 


» from time to time ‘appoints in this behalf, to be 


issued to such person, authorizing him to i 
for the period of se Sa from Sts date in nie 


aie -dined y be specified therein. 
TP Peaster of such period, + 
sscniale anh he hr 
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officer. er Rh 
Every certificate so renewed shall 
such Secretary or other officer. _ 
Every officer so renewing a 
notify the renewal to the Chief 
nue-Authority, 


Enrolment of revenue- 
agent. 


therein and situate within the limi 
tory under the Chief Controlling B 
ity, and, on being so enrolled, may 
such office as a revenue-agent. 
20. Except as provided by any enactm 
time being in - 
son, 0} ade 
wrulifed under the pro’ 
practise as a revenue-agent in any ne-office 
unless he holds a certifeate Bsa under section 
eighteen, and has been enrolled in such office: 
Provided that any person duly authorized in 
this behalf may, with the sanction of the Chief 
Controlling Revenue-Authority, or of an_ officer 
empowered by the Local Government in this behalf, 
transact all or any business in which his employer 
may be concerned in any revenue-office: 
The sanction mentioned in this seetion may be 
general or special, and may at any time be 
revoked or suspended by such Authority or officer. 
21. The Chief Controlling Revenue-Authority 
Dismissal of revenue- May suspend or dismiss any» 
agent convicted of crimi- revenue-agent I ing a cer- 
nal offence, tificate issued under 
who is convicted of any criminal offence. 
22. The Chief Controlling Re 
Dismissal of revenue. May also, 
agent guilty of unprofes- enquiry as 
sional conduct, suspend or dismiss. 
nue-agent holding a certifi issued 1 
Act who is guilty of fraudulent or gro 
per conduct in the discharge of his 
duty, or of giving, receiving or 
sion on remuneration paid to any le; 
or for any other reasonable cause, 


28. If any revenue-agent holding 
issued under 


nue-agent is so charged charged with ul 


j duct in any offic 
Pimclenciccigmeit tes 7 the Chief 
Revenue-Authority, or in the , iI 


sif, the officer at the head of. 
Muasif, as the case may be, shall 
‘of the charge and also a notice 
be therein appointed, such < 

into consideration, ia 


rat "Orta a r 
m at jo 


No person to act as 
agent in revenne-offices, 
unless qualified. 


















Procedure when reve- 
















. On 
which the enquiry 
mint cleo sweaiie 

























by an order of the Chiet 
- Revenue-Anthority, may call for the 
‘pass such order thereon as seems fit. 


‘Whenever a revenue-agent who has been 
: High Court Saket of suspended b 
ase order of the Chief Control- 
' * ling Revenue-Authority is 
so a mukhtér holding a certificate under this 
Act, the Chief Controlling Revenue-Authority shall 


ard a report of the case to the High Court by 
wih he wa admitted. ‘ es 
- Such Court, after making any enquiry whic’ 
it thinks necessary, may suspend or as him 


& 


Sanne 


- Cuarren V.—O/ Certificates. 

96. For every certificate, whether" original or 
bi certificates,  Tenewed, issued under this 
“Sia cee Act,a fee of the amount 
ribed in the second schedule hereto 
shall be paid by the person entitled to 


7. “When any pleader, mukhtdr or revenue- 
get agent is suspended or dis- 
ers to surrender certifi- missed under this Act, he 
Gitta shall forthwith deliver up his 
cate to the Court, or officer at the head of 
e office, before or in which he was practising at 
time he was so suspended or dismissed, or to 
‘ Court or officer to which the High Court or 
Revenuo-Authority (as the case 
to deliver the same. 


—Of the Remuneration of Pleaders, 
— Mukhtdrs and Revenue-Agents, 
The High Court. shall from time to time fi 
png atlas a haeaades 
ee con 


















in respect of the 
sibeivensr sete 
* or vakil upon n 

(eide of mith Cotiety (2) in the 
Court not established by Royal 
original side, and (¢) in the sub- 


b 
fees of ‘his siemaley's 


| cortain parts of Act. 
% | neys admitted and 
under the Letters 


mukhtars or revenue- 





under which such pleaders, 
nts for the time being act. 
not be enforced otherwise 


ee 





. Such agreements 
than by suit. 





2 Cuarrer VII.—Penalties. 
80. Any person who appears, pleads, acts or 
On ns illegally practises in any Court or 
practising as pleaders, office in contravention of the 
ae or revenue: provisions of section ten or 
section twenty, shall be 

liable, by order of such Court, or the officer at the 
head of such office, to a fine not exceeding ten 
times the amount of the fee required by this Act 
to be paid for a certificate authorizing him to 
appear, wenae act or practise in such Court or - 
office, and, in default of payment, to imprisonment 
in the civil jail for a term which may extend to six 
months. 

He shall also be incapable of maintaining any 
suit for, or enforcing any.tien in respect of, any 
fee or reward for, or in respect of, anything done, or 
any disbursement made, by him as pleader or 
mukhtér or revenue-agent whilst he has been 
contravening the provisions of either of such sec- 2 
tions, 


81. Any pleader, mukhtér or revenue-agent - 
Geciakaru arte. failing to deliver up his 
minsed pleuder, &e, fail. Certificate as required by sec- 
ing todeliver certificate. tion twenty-seven, shall be 
liable, by order of the Court, > 
Authority or officer to which or to whom, or accord- Bod 
ing to whose orders, the delivery should be made, to. 
a fine not exceeding two hundred ru and, in 
default of payment, to imprisonment in the civil 
jail for a term which may extend to three months, 
82. Any pleader, mukhtaér or revenue-agent who, 
under the provisions-of this 
Act, has been suspended or 
tising during suspeusion dismisséd, and who, duri 
or after dismissal. such. suspension or after su 
dismissal, practises as a pleader or mukhtér or 
revenue-agent in any Court or office, shall be liable, 
by order of such Court, or the officer at the head of 
such office, to a fine not exceeding five hundred 
rupees and, in default of payment, to imprison- 
ment in the civil jail for a term whichmay extend 
to six months. 


33. Evory order under section thirty, thirty-one 
or thirty-two shall be subject 
to revision, by the High 
Court, where the order has 
been passed by a subordinate Court, and by the 
Chief Controlling Revenue-Authority, where the 
order has-been passed by an officer subordinate to 
such Authority. 









On suspended or dis- 
missed practitioner prac- 


Revision of fines. 












Cuaprer VIII.—WMiscedlaneous. | 

34. To facilitate the ascertainment of the quali- Ce 
fications respectively nee 

Loét ma ‘© tioned in sections six ar : 

veers: seventeen, the Local Gov- 

ernment shall from time to time appoint 

to be examiners for the purposes aforesial. aie 

make regulations for conducting such examin. 
ations. * BS a. 

35. Except as provided by 

Exemption of High Sixteen 

Court practitioners from nothing’ 























Agents’ Act, 1865. 


.| To extend to the -Sud- 
Wastors Prove North- 
pata Provinces cer- 

ra on of “the 







The whole. ‘(f) In the rine oo“ ok 
: Court—rupees twenty-five : 






dency-town—rupees 
(A.) Tn all other chondiaaal 
fifteen 


bene SRE ES 


(é.) In the Courts of Subordinate 
The whole. sifs, Magistrates, Assistant 


Assistant Commissioners and Tah 
Courts of Small Causes outside tie) 
Towns—rupees ten : : : 


Act IV of 1876 ... 


























Act XVII of The Panjéb Courts Act, | Section forty- | _ (J-) In the Munsifs’ Courts and 
ae, nid 1877. : seg five. ~— first instance not hereinbefore specifically 
Be tioned—rupees five. 
a: SECOND SCHEDULE. nee 2 Pies on 
F . ‘or a certificate authorizing holder 
at. (See section 26). tise as a Revenue-Agent— Sine 
es Fees yor Cerriricatss. i In Sarat the Chief 
iy ea : P L : mor Peeing wre in pn Sie a 
i. For apeeeeten ning the holder to prac- a = ih office pipes 
asa er— . 
Z * Court bordi office subordinate toa I 
one wns ante ssp LR MeCUeT (m) In the office of a Collector and it 


ft: 

(3.) Th ucty Court of Bosal Causes in a Presi- | subordinate to a Collector—rupees five, 

-town—rupees twenty-five : Pini 

(c. eld all other subordinate Courts—rupees 
«five; 
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CALCUTTA, SATURDAY, FEBRUARY 22, 1879. . 
GH" Separate paging is given to this Part in order that it may be filed as a separate compilation. 
PARI V. ; 


Bills introduced into the Council of the Governor General for making 
Laws and Regulations, or published under Rule 22. 


GOVERNMENT OF INDIA. 


"* 
. 


LEGISLATIVE DEPARTMENT. 


(Third publication.] 


The following preliminary Report of a Select Committee, together with the Bill as 
settled by them, was presented to the Council of the Governor General of India for the pur- 
pose of making Laws and Regulations on the 29th January, 1879 :— 


Ws, the undersigned Members of the Select Committee to which the Bill to amend the 

Pian Besthary fet Rive bo Resdent, Hsidasshéd, Wo. 108, dated 10th November, 1078 | genet,» Mukh- 
rom or en a |, No, » da’ ov y 

” Soaeieat to Chief Commissioner, Mysore, No, 7039-13, dated 26th Bovenber, 1878. = age —— 

Memorandum by Pandit Srikishen, Pleader, Judicial Commissioner's Court, Oudh, dated Agents Act, 1865, 


80th November, 1878. was referred, have 
From Officiating “wie yg to Government, Fort St. George, No. 2440, dated 8rd the honour to report 
Decomber, 1 

» Beoretary to Chief Commissioner, Assam, No. 2296, dated 10th December, 1878. that we have con- 
» Under Secretary to Government, Bombay, No. 7183, dated 10th December, 1878, and sidered the Bill and 
enclosures. the papers noted in 

» Chief Commissioner, Ajmer and Merwdra, No. 19, dated 3rd January, 1879. the margin 

» Officiating Secretary to Chief Commissioner, Central Provinces, No. 119-255, dated Tg. 
9th January, 3 2. We have 


Note by the Hon'ble the Chief Justice, High Court, Calcutta, dated 22nd January, 1879. deemed it well, in- 
stead of adding a fifth Act to the four Acts already in force relating to pleaders, mukhtérs 
and revenue-agents, to frame a consolidation measure embracing the entire law. 

$. We have, at the instance of the Hon’ble the Chief Justice of Bengal, restored-in section 
16 of the Bill now submitted, the power of the High Courts to make rules for the admission 
and control of mukhtdrs practising on the appellate side of those Courts, which was conferred 
by section 44 of Act XX of 1865, but which has been held by the Calcutta High Court to have 
been udtra vires. 

- 4 We have made the Bill applicable to the Courts of Small Causes in the Presidency 
towns, where we understand some such law is needed. 

5. We have substituted, for the stamp-duties on certificates pease by Act XX of 
1865, fees fixed according té the scale which was proposed in the Bill to amend the law relating 
to ver a court-fees recently before the Council. The alterations here made are of no sub- 
stantial importance. 


"6. We have made several amendments in arrangement and drafting, with a view to cleare,. ~~ 


ness and simplicity. 
7. We recommend that the Bill now submitted be published. 
$8. The publication ordered by the Council has been made. 


igen ie W. STOKES. 
See Cy ae F. R, COCKERELL, 
Phe 29th Tanuary, 1879. ‘ T. H. THORNTON. 
é 6.9% is ; 
- *- ~* re . 
ae * id * 
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THE LEGAL PRACTITIONERS’ 
BILL, 1879. 


— F « 
CONTENTS. 


PREAMBLE. © 
Cuarrer L—Preliminary. 


Sxcrions. 
1, Short title. . 
Commencement of Act. 
Local extent. 
o 2. Repeal of enactments. 
Pe Saving of rules, &c. 
» References to repealed enactments. 
8, Interpretation-clause. 


Cuarrer Il.—O/ Advocates, Vakils and Attorneys, 
4. Advocates and Vakils of Chartered High 


Court. 
5. Attorneys of High Court. 
Cuarrer III.—Of Pleaders and Mukhtérs. 


6. Power to make rules.as to qualification, & 
of pleaders and mukhtars. 
Publication of rules. 
7. Certificates to pleaders and mukhtérs. 
8. Pleaders on enrolment may practise in Courts 
and revenue-offices. 
9. Mukhtaérs on enrolment may practise in 
Courts, 
10, No person to practise as pleader or mukhtér 
unless wished. 
Revenue-agents may appear, plead and act 
in Munsifs’ Courts in suits under Bengal 
Act VIII of 1869. 

1. Dismissal of pleader or mukhtérs convicted 

of a criminal offence. 

12, Dismissal of High Court pleader or mukh- 
tar guilty of unprofessional conduct. 
coottars when charge of unprofessional 
conduct is brought in a subordinate Court 
or revenue-office. 

Suspension pending investigation. 

14, Power to call for record in case of acquittal 

under section 18. 

15. Report when dismissed mukhtér is also a 

revenue-agent, 

16. Power to make rules for mukhtérs on 

appellate side of High Court. 


Cuaprer IV.—O/ Revenue-Agents, 


17. Power to make rules as to qualifications &e., 
of revenue-agents, 
Publication of rules, 
18. Certificates to revenue-agents, 
19. Enrolment of revenue-agent. 


20. No person to act as agent in revenue-offices, 
unless qualified. 


7 


~ 


ris peo He: ; one dom on civil and 
kspion an fo ageate mentioned in sc 
29. Agreements with pleaders, &. 
Cuarrer VII.—Penalties, — 





= Sei 
80. On poe illegally peantiaiage ———_ 


tars or revenue-agen Cae 
81. On suspended or dismissed , &., 
failing to deliver certificate, ~~) 
82. On suspended or dismi 






missal. 
338. Revision of fines. AN 


Cuarrer VIII.— Miscellaneous, 
84. Local Government to erg 


85. Exemption of High phaétitioners 
from certain parts of Act. Sigs ny 
ee ¥ : 
Tue First ScrepuLe.—Enactments. repealed. 


Tue second ScHEDULE.—Fees for ( 





No, II. 

A Bili to Consolidate and amend the law relating 

, to Legal Practitioners, © 
Wuenezas itis expedient to consolidate and amend 
' the. law relating to legal 
Practitioners, in the Lower 
Provinces of Bengal, the 
North-Western Provinces, the jab, Oudh 
and Assam; and to- empower each of the Local 
Governments of the rest of British India to extend 
to the territories administered by it such portions 
of this Act as such Government may think fit; 

It is hereby enacted as follows :— 


Preamble, 


Cuarrer I.—Preliminary, 
1. This Act may be called “ Legal Practi- 
. tioners’ Rie. eeull 


Short title, hig i an 
come in on th 
aa ee Oar ee 
Local extent, 


two extend to the whole of 

British Indi rl 

The rest of this Act extends, in the first instance, 

only to the territories ively administered 

7 the Lieutenant-Governors of the 
vinces of Heneel, the Nexth- Wastin, Bovine 


“21, Dismissal of revenue-agent convicted of | and the Panjéb, and the Chief 


criminal offence, 
‘22. Dismissal of revenue-agent guilty of un- 
- ster oon,. conduct, 
ne, *rocedure when revenue-agent is 80 charged 
in subordinate offiee, ' 
24, Power to Chief Controllj g Revenne-Au- 


rity to call for record 






Sane 


oe 


Arie 








[ar ed 












: 





to be ive! 
co lO to any enactment hereby 
Pn repealed, in any Act or Re- 


ion » or notifica- 
Seg meeNmen published, subsequently 
thereto, shall be read as if made to this Act. 
8. In this Act, unless there be something 
Oslerrashe ent i repugnant in the subject or 
Taterpetation-dlanee. context — 
“Judge” means 


the presiding judicial officer 
in every civil and criminal 
Court by whatever title he 






Pe sheng dinate to the High Court, 
“@abordinate Court.” including Courte of Small 
Catises established under Act No. IX of 1850 or 
Act No, XI of 1865: 


a inate to such Authority,” “ Sub- 

«Officer ubow ordinate Revenue-officer” and 

‘" Se * Revenue-office” — include 

“ Subordit Rove- all Courts (other than — 

nue-officer.” Courts) ing suits under 

Ranpeesinns any Act ‘fr toe time being 

in foree rélating to landholders and their tenants 
or agents, — *"; 


Cuapren IL.—Of Advocates, Vakils and Attorneys. 


4. Every person now or hereafter entered as an 

Advocate or Vakil on the 
saves Te Cee roll of avy High Court under 
the Letters Patent constitut- 


with the permission of the Court, 
and in any Revenue-office, subject nevertheless to 
the rules in force relating to the language in which 
the Court or office is to be addressed by Pleaders 
or Revenne-agents ; 
Provided that no such Vak{l shall be entitled to 
Spey under this section before a Judge of the 
ligh Court, Division Court, or High Court exer- 
5. Every person now or hereafter entered as an 
A sie Attorney on the roll of any 
oat : High High Court shall, notwith- 
: Se fey ong | anything herein 
contained, be entitled as to practise in any 
Court of British India other’ than a High Court 
by Royal Charter and in any Revenue- 
— Of Pleaders and Mukatars. 
rules, 8 The High Court may, 
Pope from time to time, make 
rules consistent with this 
cation, admission and certi- 
persons to be pleaders of the 
and of the revenue-offices 
ae 
; ease of a Hi ourt ni 
al C ter, of such Court ; 

















here' oe il ae 
enactment y 4 
ed fog! 1; meals, prectitel 


“« i Court” means all Courts subor- 





of proper persons to be mukhtérs of the 
subordinate Courts, and, in the case of a High 
ae not established by Royal Charter, of such 
urt 
(¢) for the fees to be paid for the examination 
and admission of such persons ; and- 
(d) for their —— and dismissal, 


All such rules shall be, published in the local 

official Gazette and shall 

‘ Pablication of rules, thereupon have the force of 
aw; 


pete that, in the case of rules made bya 
High Court not established by Royal Charter, such 
rules have been previously approved by the Local 
Government. 


7. On the admission, under section six, of any - 


person as a _pleader or 

Certificates topleaders mukhtér, the High Court 

and wukhtérs, shall cause a certificate, 

signed by such officer as 
the Court from time to time appoints in this 
behalf, to be issued to such rson, authorizing him 
to practise for the period of one year from its date 
in the Courts and, in the case of a pleader, the 
offices, specified therein, 

- At the expiration of such period, the holder of the 
certificate, if he desires to continue to practise, 
shall be entitled to have his certificate renewed 
by the Judge of the District Court within the 
local limits of whose jurisdiction he then ordinarily 
practises, or by such officer as the High Court 
from time to time appoints in this behalf, 

On every such renewal, the certificate then in 
possession of such pleader or mukhtdr shall be 
cancelled and retained by such Judge or officer. 

Every certificate so renewed shall be signed by 
such Judge or officer. 

Every Judge or officer so renewing a certificate 
shall notify such renewal to the High Court, 

8. Every pleader holding a certificate issued 
under section seven, may ap- 
ply to be enrolled in any 
Court or office mentioned 
therein and situate within the 
local limits of the appellate 
jurisdiction of the High Court by which he has 

n admitted, and on being so enrolled, may 
appear, plead and act in such Court or office. 

9. Every mukhtér holding a certificate issued 

under section seven, may 
han my on’ apply tobe enrolled in any 
Courts. 


Pleaders on enrol- 
ment may practise in 
Courts and revenue- 
otlices, 


civil or criminal Court men- 
tioned therein and situate 
within the same limits, and, on being so 
enrolled, may appear and act in any such civil 
Court, and may (subject to the provisions of the 
Code of Criminal Procedure, section 186) appear, 
plead and act in any such criminal Court. 
10. Except as provided by the Code Ae Pro. 
i ure, section 37, or any 
Prot. ghing riiade other enactment for the time 
unless qualified. being in force, no person shall 
appear, plead or act as a pleader or mukhtér in 
any Court not established by Royal Charter, unless 
he holds a certificate issued under section sevenand 
has been enrolled in such Court : 
Provided that persons holding certificates as rev- 


Revenue-agents may 
appear, plead and act Im the 
in Munsifs’ Courts in 


* 


Sak 


enue-agents under this Act Sig 
territories subject to | 








a - 





Bengal Act No. 
procedure in suits between Landlord and Tenant) 


or under any other Act for the time being in force, 
regulating the procedure in suits between land- 
holders and their tenants or agents. 


11. The High Court may suspend or dismiss any 
Dismissal ofpleaderor Pleader or mukhtér holding 
mukbtér convicted ofa a certificate issued under 
criminal offence. this Act, who is convicted 


of any criminal offence. 


12. The High Court may also, after such 

enquiry as it thinks fit, sus- 

Dismissal of High pend or dismiss any pleader 

Court plonder or mutt: or mukhtér holding a certi- 

» San: ele aaa ficate as aforesaid, who is 

guilty of fraudulent or 

grossly improper conduct in the discharge of his 

SP eetonsl Guty, or of giving, receiving or retain- 

ing commission on remuneration paid to any legal 
practitioner, or for any other reasonable cause. 


13. If any such pleader or mukhtér practising in 
any subordinate Court or in 
any revenue-office, is charged 
in such Court or office with 
any such conduct as afore- 
said, the presiding officer 
shall send hima copy of the 
charge and alsoa notice that, on a day to be 
therein appointed, such charge will be taken into 
consideration. ‘ 

Such copy and notice shall be served ops the 

Jeader or mukhtér at least ten days before the 

y so appointed. 

On such day or on any subsequent day to which 
the enquiry may be adjourned, the —-s 
officer sf receive all evidence properly produ 
in support of the charge, or by the pleader or 
mukhtar, and shall proceed to adjudicate on the 
charge. 

If such officer finds the charge established, and 
considers that the pleader or mukhtér should be 
suspended or dismissed in consequence, he shall 
record his finding and the grounds thereof, and 
shall report the same to the High Court, and the 
High Court shall proceed to acquit, suspend or 
dismiss the pleader or mukhtér. 

Any Judge or Chief Controlling Revenue- 
Authority acting under this 
section may, and, with the 

previous sanction of the 
Chief Controlling Revenue-Authority, any subor- 
dinate revenue-officer so acting may, pending the 
investigation and the orders of the High Court, 
nd the pleader or mukhtér from practising as 

such in his Court or office. 


Every report made to the High Court under 
this section shall— 


(a) when made by any Civil Judge other than 
the District Judge, be made through the Judge ; 


x Pasko made by a Magistrate subordinate to 
the Magistrate of the District, be made through 
= mae te of the District and the Sessions 
e; 
alt a mate oe pag of the Dis- 
a i ; 
a Pog hrougi e Sessions Judge ; 


Procedure when charge 
of unprofessional conduct 
is brought in a subordi- 
nate Court or revenue- 
office. 


Suspension pending in- 
vestigation. 


y any subordinate revenue- 
officer, he made through re 
Geld ioe ta fir iret Peg Revenue-Authorities 


Every such report shall i 
era, cad Tulgs Magteteats Revenue 
ntbority through whom or which it is made, 


VIII of 1869 (to” amend the 










as it thinks fit. 


15. Whenever a mukhtér who bas Dea sus- 

issed pended or dismissed by order 

oer eee wreve: of the High Court is also a 

nue-agent, revenue-agent holding 

certificate under this Act, the High Court shall. 
forward a report of the case to the Chief Contrél- 
ling aregregerans ea ne NR 
uch Authority, after making any enquiry which 
pend or dismiss him as 


it thinks necessary, may sus 
such revenue-agent, Ms 
bal 
16. Notwithstanding anything contained in 
Letters Patent or in the Code 
Po k les . ; 
for cinangoere han tC ae > Court 
late side of High Court. tablish 4 by 
may from time to time make riled constant | 


this Act— 

(a) for the qualification, admission, susperisidn 
and dismissal of proper persons fo be mukhtérs 
practising on the appellate side of such Court; 

(4) for the security which they may be required 
to give for their honesty and -eonduct ; and 

(c) as to their powers and duties’; = * 


~ seat 


and may prescribe and impose for the 4 
infringement of such rules not” in any | 
case five hundred rupees; and such fines, when © 
imposed, may be recovered as if had been 
imposed in the exercise of the High 's ordi- 


nary original criminal jurisdiction, 





Cuarrer IV.—Of Revenue-Agents. 
17. The Chief Controlling Revenue-Authority 

Power to make rules ™Aay from time to time make 
as to qualifications, &c,,of rules consistent with this Act- 
revenue-agents. (a) for the qualification, 
admission and certificates of proper persons to be 
revenue-agents ; 

(4) for the fees to be paid for the examination 
and admission of such persons ; and 

(c) for their on and dismissal, 

All such rules shall be published in the local 

Publication of rules, _offici and sball 
thereupon have the force of law. 


18. On the admission of any as a Revenue- 
ent undersection seventeen, 

Pg: soto Chief Controlling Reve- 
nue-Authority shall cause | 

certificate, signed by such officer as such Authority © 
from time to time appoints in this behalf, to be 
issued to such person, au’ him to practise 
for the period bohioe! trp: its date in such 


~- 


—— errno M4 of such the holder of 
e certificate, i desires to continue to practise, 
his certificate renewed 


by the Secre’ of ty Cole Case ee by 
Authority, or by any other officer ¢ ized by 
such Authority in that behalf, ; 


of > 
sonclled ‘sat 












Every officer so renewing a certifies 
notify the renewal to the Chief Controlling Reve- 
nue-Authoritiy. 

19. Every revenue-agent helding a certificate 
wed under section eighteen, 





Kerolment of revento- 
‘ft : may apply te 


agente he enrolled a) 
nietitioned 
the tern 

\athor- 


and, on being su enrolled, Way pruelise on 


duny reventie-allice 
therem aud situate within the limits af 
tery under the Chief Controlling: Revernne 
ity 
teh offiee as revenue-awent, 


20. Except as providded hy any ensetment forth 


time demir vi Porees tie pare 
No perenn fe neh aa son, other thane plesdey dials 


ned orn ce venue-otlices, 




















poy tat qalifiod ander the prow isteanr 
beter bed Wer vita wd. lisa 
PRIeLISe AS A TEVeNUEnween yy i ny dente edtien, 
iniless he holds a certificate issied under seetian 
eechteen, aud tits been curobled ty stcds offices 
Previnlead that) any person didy qaattigized in 
tim behalf anay, woth the ssenenion of the Chie 
Coutralling Revenne- Authority, cor al gan cle 
envypaoweted by the Local Governiient thre bel 
foimeneb allay harsin tw hich bie onipleyes 
nay be eaneerneacd we any reyes ie 
hh tian tnenmtionend tot woliear gay be 
panel erospeenel, cen aay uit a tine be 
revukud ar Susy tideul Tay styl) Natdiseat carr eidtines 
91. The Chief Controlling Rovere Aut) ne 
t» " of revenue thay ta pretiel ! fy mys 
hy obera VeVi ty ' 1 i) 
tifiesate i t \ 
‘ vietud of any evn othen 
99. The Chief Contred Raw \ ' 
! vn TA ft 
\ 1 fot \ j i! | ! 
ehndis 1 ores 
! it beeldit baertafiest 
\ t tviu} | t ! 
tilitet am (die i ' f I ' 
ral ving reuwt yt ! 
NH reniinenitien \ it a | ie 1 
for qaiy othex rensemabl 
93. If any revenue-agent | e sh weenie 
Isstd oureekea othe Vet 
Mracot when reves aliarecnd witli aaa Wet) ene 
mrcacratis  clanee  dut aeany : 
{ the Cloef Coy My 
Rivennies Authority, ot tm the 4 fol! nue Mea 
et dhevitticer at che head of suehoottlons ar sued 
Mii I, ais teense mis dis sbin CD ens Me 
of the whinge gand abscea aetiee tf if, on \ 
be Therein tppatited, such ehoree will be talon 
Hite esheratiron, 
Such eopy iinel tuetiine Shall Tv ervend tern the 
i charged at. beast ten days= be fape the day 
Hed. Onosueh diy orn any other chy 
The ngeiry mi te ad jaurned, the officer 
or Munsif shall receivecall evidenwe praperte 1 





SHPO ON Ruppert of thes 


Pere, a 
heed, and shall proceed to adjudionte ou the 
charge, 

I the officer or Mins! finds the ehiaren ostal 
Nshead sad considers that the presente Hinveteud Sheth 
he nepended or dismissed iy conse quence, he 
record hig finding, and the 4 there, 
Wport the sameto the Chief Controlling Revenne- 
Mithority ; anid Authority 
HeUuTL, suspend or disiiiss hire. 

Where uy officer acting under this 
tihordinate to the Comunissimner ofa Division, be 
shall forward the report through sieh Couns. 


strucl 


rvastitieds 








siieh shall proceed Wo 


eeofion is 


| 


te shall | sioner, who shall aooompany the same with an 


expression of lis own opinion on the ease, 


24. The Chief 


Controlling: Reverne-A at hority 


Pikes yl Ott Cnn myoese i whiel aw reves 
t ies JeoonineAt a etl Cea | has heen sep tite 
WEIGHT Tar corn tel uliar shatiAh Ament 
three, otherwise than by a order of the Chief 
Contratiine Revenues Vathoadty call for the 
record sind pass such order thine nevtns: fit. 








25. Whenever a revernie-deent who ba heen 

ey do thiele (Nats (ist | teal by 
Why Hayy ' yi ender 1 the ¢ titrel- 
t ; . Vince Hae ee Nuthoriy ts 
thse no maklitie Wellin a) eertitic it Hivler thie 
Net, the Chiel Conte Bary ee \ethien Hf 
Porwird arepeat of the cause the Tinh Court Ivy 
Wheli lie wee aeboitted. 

Stichy ( Hey Hiking any equine whieh 
a ee WY, MEY Stispemd or distiiss dam 
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29. All persons aaupley ing ploaders, nakhtirs 
1 nowenoe-awzonts shall be 
Nesvoninnts wikis at litwrty to settloowith them 


li private agrecinent the re. 
pau fer 


Walitierat ier ta be their professional ser- 
amd it shall not be necessary to specify such 
agreement in the power wider whieh sueh pleaders, 
mukltars ov revenue-agents for the time being act, 

Such agreements shall not be enforced otherwise 


than hy sul 


Vices 
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‘Sa 





ey 
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30. Any person who appears, i 
On, persons illegally practises in any Court or 
practising as pleaders, office in contravention of the 
arg or revenue- provisions of section ten or 
~ section twenty, shall be 
liable, by order of such Court, or the officer at the 
head of such office, to a fine not exceeding ten 
times the amount of the fee required by this Act 
to be paid for a certificate authorizing him to 
appear, plead, act or practise’ in such Court or 
ce, a in default of payment, to imprisonment 
in the civil jail for a term which may extend to six 
‘months. 


He shall also be incapable of maintaining any 
suit for, or enforcing any lien in res 
fee or reward for, or in respect of, anything done, or 
any disbursement made, by him as pleader or 
mukhtér or revenue-agent whilst he has been 
contravening the provisions of either of such sec- 
tions. 





$1. Any pleader, mukhtér or revenue-agent 
failing to deliver up his 
certificate as required by sec- 
tion twenty-seven, shall be 
liable, by order of the Court, 
Authority or officer to which or to whom, or accord- 
ing to whose orders, the delivery should be made, to 
a fine not exceeding two hundred ru and, in 
default of payment, to imprisonment in the civil 
jail for a term which may extend to three months. 


On suspended or dis- 
missed pleader, &c., fuil- 
ing to deliver certificate. 


$2. Any pleader, —— rd por Ae who, 
or dis. Under the provisions of this 
ape corr Act, has been suspended or 
tising during suspension dismissed, and who, durin 
or after dismissal, such nsion or after J 
dismissal, practises as a pleader or mukhtér or 
revenue-agent in any Court or office, shall be liable, 
by order of such Court, or the officer at the head of 
such office, to a fine not exceeding five hundred 
rupees and, in default of payment, to imprison- 
ment in the civil jail for a term which may extend 
to six months. 


83. Every order under section thirty, thirty-one 
or thirty-two shall be subject 


Revision of fines. to revision, by the High 
- Court, where the order has 
been by a subordinate Court, and by the 


Chief Controlling Revenue-Authority, where the 
order has been passed by an officer subordinate to 
such Authority. 


bed ~ 
Cuapter VIII.—WMiscellaneous. 


84. "To facilitate the ascertainment of-the quali 
cations respectively men- 

«gg Goreament Yi nctone ix and 
seventeen,» 

ernment shall from time to time appoint 


to be examiners for the purposes 


ing. we Pi 


eT 
acts or 


t of, any 


in Courts-of Smal 





Local. Gov- : 


iso 3 ses aforesaid, and 
sph. make regulations for conducting, such examin- 







beanie ae 
Act XX of 1865 ..} "To amer 
: o x ttn 
Aot XXIX of 1865) > amend the 

















Act IX of 1866... 


Act IV of 1876... 


Act XVII of 1877 


SECOND org D 
«(See section 26) opine 
Fees vor ae rare 
» eT os ee 
For a certificate authorizing | 
tise as a Pl ae 
(a.) In the High Court and any 
Court—rupees fifty : 2 yore 
(4.) In any Court of Small Causes in 
dency-town—tupees twenty-five: 
(c.) In all other subordinate Courts—rupees 
twenty-five: oe Ree s.2 ae 
(d.) In ‘the Courts of Subordinate Judges, 
Munsifs, Magistrates, Assistant mis 
Extra Assistant Commissioners and rs, 
towns—rupees fifteen : edi 
(e.) In‘the Munsifs’ Courts and 
first instance not hereinbefore spec 





~ 




















ca Ae. cote CSN Late Bk 


tioned—rupees five. ah 
ty * ae 
For a certifi¢ate authorizing the | 
tise as a Mukhtér— e 2 | 


(f) In the High Court and any st 

Court—rupees twenty-five: 

‘ (g.) In any ee em 
ency-town—rupe C 
(d) In all pe shoudl 

fifteen : ; 






















aioe with the as settled 
x Geu at f India for the purpose o i lel by ‘and 


oi 
te Bet Committee to which the Bill to define and 


amend the law re- 
ioagy Re: a, dated Osh” suly, 1878. lating to Promis- 
, No, 3012—147, dated Sory Notes, Bills 


of Exchan d 
Tiger enn 3 at ge 2 Ciahoes wae aeee 
oto bo Government of Bengal, No. 1745, dated 18th August, 1878. ferred, have consid- 
Government, Bombay, No, 4792, dated 17th August, 1878, ered the Bill and 
the papers noted in 
oust Commissioner, Mysore, No, 8765—6, dated 15tli August, 1878, and the gin, ant 
; Seopa Government, North-Western Piviness and Oudh, No. 626 A, dated have the honout to 
‘24th Augtist, 1878, and enclosures. resent Spee 
Hitler emery Chet Commissioner, British Burma, No. 1440—61, dated 28th rt. 
: closures, oe 
> 5 Unies Berenry va. Government, “Pombay, No, 6570, dated 15th November, 1878, and 2. We have care- 


by Sir Richard Garth, Seteletion High Court, Calcutta, dated 21st November, ren aera 


the above by A. A. Phin ».Eisq., dated 30th November, 1878. on the one side b 
ema Banja, N Bas: 4405, dated 23rd December, 1878, and enclo- = learned Ghict 
vot 24 M, ustice of Bengal 
nt bf Bombay, Note, anced Eig Misano and the Sauk. af 
engal for the im- 
ion of the measure in its entirety to hundis, and, on the Sie side, by the 
the Panjab for, the total exclusion ofjhundis from any part of the measure. 
to the conclusion that the Bill should in this respect be left substantially as it 
tting with the Chief Justice that one ee rein of Indian codification is to 

dd assinfilate, as far as possible, the Native and European law on each subject, we 

“out opt principle must be applied so as to produce as little friction as ponllis; 
asstred that any sudden abolition of the numerous local usages (there is no general 
to hundis, uncertain and undefined as they often are, would cause much and justifi- 
di among Native bankers and merchants in certain of the country. But 
we belies that the ‘effect of the Bill, if passed with @ saving of the usages in question, will 
, not as the Chief Justice fears, to stereotype and'perpetuate these usages, but to induce the 
; ative mercantile community ually to discard them for the corresponding rules contained 
j in the aa The desirable ity of mercantileusage will'thus be brought about without 
risk of causing hardship: to Native bankers and merchants. How long this change will 
» it is a impossible to prophesy, But the Bank of Bengal has supplied evidence 
"the Native usages ias to negotiable paper have of recent = been greatly changing, and 
igi Aah igaeyae 1 aasitaRetl them, rots dad maces tb the 
8, We do not share the a of the Bank of co Bengal ras sooeiguiton of Native 
would result in | drawal of Euro m — in Native bills. 
For in this — the Bill-simply~states the es ap it stands. Such usages are now and 
have always beem recognized by our Courts in all of India:* but the ‘Bank itself admits 
for upwards of seventy years; its business in hundis has invariably been conducted accord- 
i ) the same laws and usages as.apply to European bills, and that, with one exception (the 
eged duty of the holder of.a dishonoured hund{ to exhaust ‘the acceptor before having recourse 

he draw or endorser) Natives have made no difficulty about conforming to the Bank’s 
" requiremen , We understand, the practice of the Bank and, probably, of other large 
- European Gpuibbanecs: of hundfs to notify that they will not be wands by any local usage which 
contravenes hay sagiiah law as to bills of exchange, Though the Bill should pass in its present 
form, tice will remain legal and unaffected. It operates of course to bind only the 
| a defence which he might otherwise ay made. But the other parties to the 
ot y precluded from mig any such ee ted the knowledge that if they 
ir credit would be destroyed refusal of the Bank to buy hundis on which their 


total yas the Panjab Government propose) hund{s from any part of the Bill 
: ‘legislation to a great extent inoperative, and would probably 
Considering the fact that the carrying on of the internal trade 
more dependent on English capital, and that the use in the Mufas- 
is therefore largely increasing, we think that such withdrawal 
nt, We are supported in this opinion by the fact that the Local 
5 |; Bombay, the North-Western Provinces and Ajmer have all reported in 
t the Chambers of Commerce at Calcutta, Madras and Bombay, the Bank 
“oc sonthinengt meee 8 have doné the same ; mite the Directorsof 
bw which it was framedsby Mr. Phillips. 
in the first place, expressly saved the 
Sor, ” section 21, which dee ee 


si 













“ rae wr? 
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signed by two persons, and : one of theth saber 
he think it very doubtful whether such an informal instedin 
and for this and other reasons we have omitted the sec a 
8. We have also omitted section 33, as the matter appea 
for by the Indian Contract Act; for the same reason we ha 
< * : « yi ager ae 
Mee 9. We have omitted,.as unlikely to be practically useful, sections, 55: 
eo for the delivery without indorsement, but with intent fo transfer title, 
» order of a specified person or to a specified person or order, Ay 
~~ *"-10. We have omitted section 59, as the matter is’ sufficiently covered by | 
section. ‘ ‘ 4 "a i 
11. <We do not think that the Bill should deal with collateral agugements, and 
fore struck out section 66. 1 j 






























12. We have amended the section (73, now 67) as to the drawee’s term for 
It now provides that the holder may allow the drawee twenty-four hours (exclusive 
holidays) to consider whether he will accept the Bill. 4 Dr ae 


. 13. We think that, in order to charge the drawer of a’cheque,’ the holder »shoald nly 
~ bound to present it at the bank on which it is drawn before the relation between the ¢ 
‘ the banker has been altered to the prejudice of the drawer. We have section 8: 
ingly. o a 
fas M4. We have omitted from section 97 the explanation relating to material a 
15. We have made some changes in wording and arrangement. ie 
16. The Bill No. III and the second report of the Select Committée have been 
in English in all the local Gazettes except those for Assam and Réjputéna. Publieat 
Bill and report in the vernacular has been reported only by the» Governments of Ma 
Bengal and the North-Western Provinces and Oudh and the Chief Commissioner” ) 
Central Provinces. * Bee Mes 
17. With the exception of our Hon’ble Colleague Mr, Morgan, we think that t 
might now be passed as amended. Mr. Morgan would omit the élausé saving. loc 
hundfs. In other respects he approves of the Bill. We recommend that its further ¢ 
sideration be stayed until the new Law Commission has reported thereon, Meanwhile, 
think the Rill, as now amended, should be published with this report in the Gazette of India 


. WHITLEY STOKES. 
G, C. PAUL. 
G. H. P. EVANS. 
¥. R. COCKERELL. 
Caovtra, } ’ ~ sty 
The 19th February, 1879. i Bagh 
Although I think that this Bill is, on the whole, a one, I edmnot approve of 
the nar i which it accords to local usages relating rhc dE ert . careful consider- 
ation of the papers which have been received with referenéé to the Bill, and from my own — 
experience as regards the existing practice regarding hundis, “do not believe that ‘thereiare 
any usages which call for special recognition at the hands of the legislature, and I think + 
thé proposed recognition may put an arm into the hands of those who are dishonestly 


which they do not at present possess. 
“E. C. MORGAN, 


No. IV. : CHAPTER IL. 
Ov Nores, Britis anv 


THE NEGOTIABLE INSTRU- | Sxcrions. 




































MENTS BILL, 1879. 4. Papeete: 
esas 5. Dif of Easinagen. 
y. Mies 6. Cheques. 27% 
CONTENTS. 1; “Drame? Di of 
= ete x need, « re A ? 
PREAMBLE. ul te ‘Payee, : 
; : —— | 8, ‘Holder.’ oe 
i CHAPTER I. 9, ‘ Holder in due course,” ; 
oe oy Paws : * 5: 10. ‘ Payment in due course.’ 
fe 1. Short titles “" a 






~ Local ex t. * - > E 
Seving of aga wlting to hand, Be oh Sie 
, eens Ai 15. 


“2 Repeal of enactments, . 





_ 58. Instrument indorsed in blank. 


| 59. Conversion of indorsement in blank into i 






stamp 


t holder is a holder in due course, 








ility of agent signing. . - 
sy of legal ratte signing. 





opie several drawees not partners, 
er. 
88, Liability of drawee of cheque. 


34. =o aang” of note and acceptor of 


35, Only drawee can be acceptor except in need 
or for honour. _ ; 

86. Liability of indorser, 

87. Liability of prior parties to holder in due 
course. 

88. Maker, drawer and acceptor principals. 

89. Prior party a principal in respect of each 
party. 











43. Bamgaagaae ining monday of payee 
44. i te eit denying signature or capa- 
5. ; ay i h indorsement forged. 


vill wn in fictitious name. 
consideration liable to subse- 


ab i ate ie mom ho oa 
\ or fail of mioney-consider- 
P seamieeiiion nob consist- 


60. Indorsement for part.of sum due, 


Or DiscHarGr PROM LIABILITY ON Norms, 4 


dorsement in full. 


62. Instrument obtained by unlawful means or 


for unlawful consideration. * 
63. soca acquired after dishonour or when 
~ overdue. rs 


Accommodation note or bill. . 
64. Instrument negotiable till payment or satis- 
faction. 





CHAPTER V. °* 
Or Presentment. 


65. Presentment for acce ce. 
66. Presentment of promissory note for sight. 


67. Drawee’s time for deliberation. 


68. Presentment for payment. 

69. Hours for presentment. 

70. Presentment for payment of instrument 
payable after date or sight. 


71. Presentment for payment of promissory 
note payable by instalments. 

72. Presentment for payment of instrument pay- 
able at specthel place and not elsewhere. 

73, Instrument payable at specified place. 

74, Presentment where no exclusive place speci- 
fied. 

75. Presentment when maker, &c., has no known 
place of business or residence. 

76. Presentment of cheque to charge drawer. 

77. Presentment of cheque to charge any other 
person. 

78. Presentment of instrument payable on de- 
mand. 

79. Presentment by or to agent, representative 
of deceased or assignee of insolvent. 

80. When presentment unnecessary, 

81. Liability of banker for negligently dealing 
with bill presented for payment. 





CHAPTER VI. 
Or Paymunt anv Lyterest. 


82. To whom payment should be made. 
83. Interest a rate specified. 
84. Interest when no rate specified. 


85. Delivery of instrument on payment, or in- — 


demnity in case of loss. 





CHAPTER VII. 


URS, 





61. Legal representative cannot by deli only « 
4 negotiate instrument indorsed by de-  ° 









SEcTIONS. 
+ 87, 


88. 


89. 
90. 


91. 
92. 
93, 


94. 
95. 


97. 
98. 


99. 
100. 
101. 


102. 
103. 


104. 
105. 
106. 


107. 
108. 
109. 


110. 


Or AccrrTaANcE AND Payment ror Honovr, 


Dishonour by non-payment. CHAPTER XV. Nahe 
.B fg: to oe notice ae be given. Or InrernationaL LAW. tt” 
e in which notice may be given. 130. Law soe Taokela Ee rey 
See : . ; F governing liability of maker, — 
Party receiving must transmit notice of dis- ox iniomen a rien instrument,“ 
















Discharge b ing drawee more than |, 

Bia 
en cheque presented an wer 
damaged 


Cheque payable to order. 

Patton Le pormcts discharged by condi- 
tional or limited acceptance. 

Effect of material alteration. 

Alteration by indorsee. 

Acceptor or indorser bound notwithstanding 

revious alteration. 

Payment of instrament on which alteration 

is not apparent. 


—_——— 


CHAPTER VIII. 


Or Norice or DisHonour. 
Dishonour by non-acceptance. 


Or Fornin Brus. 
126. he prs re 
127. Holder of first acquired part enti 

128. Drawee in case of need. nt 
129. Protest of foreign bills. 


ee 





\ 


















onour, 


Agent for presentment. 181. Law of place of payment governs dish 


132. Instrument made, &c., out of British Indie 












n party to whom notice given is dead. but in accordance with its law. 
When notice of dishonour is unnecessary. 133. Presumption as to foreign law. 
CHAPTER IX. ScHEDULE. eee e 

Or Noriye anv Protest. a) 
Noting. Ho. IV. eae 
Protest. . A Bill to define and amend the law paw 
Protest for better security. Promissory Notes, Bills of Bichange “and 
Contents of protest. Cheques. : Past 
Notice of protest. : 


Wuenrsas it is expedient to define and amend 
Preamble. the law ing to Promis- 

sory Notes, Bi Exchange 

and Cheques; It is hereby enacted as follows :— 


Protest for non-payment after dishonour by 
non-acceptance, 



























CHAPTER X. er ne 
Or Reason apie Tre, CHARTER. 

Reasonable time. PRELIMINARY. “i 
Reasonable time for presentment. 1. This Act may be called 
Reasonable time of giving notice of dis- | Short title. “The Negoti Instru- 

honour, — a ; ments Act, 1879 7 
Reasonable time for transmitting such notice. | It extends to the whole of British India ; but no- 
ececieie Liseal oxben: thing herein contained affects 





any local usage relating to 
Saving of usages relat- any instrament in ‘an oriental 
he Sire language or affects the Indian 
Paper Currency Act, 1871, section twenty-one : 


CHAPTER XI. 

















111. Acceptance for honour. pegs 3 
112. Acceptance not specifying for whose h shall come in 
it is made. aha Commencement. force on the first 
118. Liability of acceptor for honour. January, 1880. 
114. When acceptor for honour may be charged, 2. On and from that day the 
115. Payment for honour. ech ai .- specified in 
116. Right of payer for honour. ay es hereto 
repealed to the -extent mentioned in 
CHAPTER XII. renee arses i. 
Or Compensation. 
117. Rules as to compensation. 
CHAPTER XIII. “Notary Public ” includes 
Ov Crosszen © Pa s 
1h iain areas eae ae a seman 


2 119. Cheque crossed specially, 



















sey which he may owe me. 
‘promise to pay B Rs. 500 seven days after my 


4] promise to pay B Rs, £00 on D's death, provided D 
aowrged li erably 

promise to pay B Rs 500 and to deliver to him my 
‘on Ist January next.” 

am respectively marked (a), and (4) are 
; on The feakioonte seh oe bide 
(0), ( , and (h) are not promissory notes. 

5 pill of exchange is dn instrament in 
Fe cat ee : writing containing an un- 
* Bill of exchange. conditional order, signed 
~ by the maker, directing a certain person to 
a os g certain sum of money only to, or to the 
Pharos certain person or to the bearer of the 


specified banker and not 
Pies expressed to be payable 
otherwise than on demand. 
7. The maker of a bill of exchange or cheque is 
nets called the conn 3” the 
person thereby directed to 
pay is called the “ drawee.” 
ives the name of any person in 
addition to the drawee to be 
need.” resorted to in case of need, 
such p called a “ drawee in case of need.” 
After the drawee of a bill has signed his assent 
y pe upon the bill, or if there are 
** ‘more parts thereof than one, 
h parts, and delivered the same, or 
c A een Sn holier or towome 
‘is , he is called the “ acceptor.” 
p » is refosed and the bill is 
noun protested for non-acceptance, 
~~ and any person accepts it 
honour of the drawer or of any 
ol 3», such person is called an 


ps2 : in the instrument, to whom or 
a meliak S to whong onder the money is 
‘bapabe tars “nagea ; 


ar” of a promissory note, bill of 
exchange or chequemeansany 
‘son entitled in his own 
] and to receive or re- 

n from the parties 


cheque is lost or de- 
cogent erie 


4 i 6, A cheque is a bill of exchange drawn ona 
3 “ Cheque _ 


« Drawer. wer.” 
“Drawee.” 
When the bill 
“ : in an of 





























in | conrse. a 
| able to bearer, or the ~~ or indorsee 
payable to, or to 


pay B Rs. 500, first deducting thereout | 


& promissory 











ible e order of, a payee, for 
consideration before the amount mentioned in it’ 
became payable, and without having sufficient 
canse to believe that any defect existed in the title 
of the person from whom he derived his title. 


10. “ Payment in due course” means payment in 


zi accordance with the apparent 
ie in’ “400 “tenor of the Seema ine 
good faith and without negli- 


gence to any person in possession thereof under 
circumstances which do not afford a reasonable 
ground for believing that he is not entitled to 
receive payment of the amount therein mentioned. 
11. A promissory note, bill of exchange or 
cheque drawn or made in 
British India, and made pay- 
able in, or drawn upon any 
person resident in, British India shall be ae 
to be an inland instrument. 
12. Any such EN not oo drawn, made or 
; le le shall be deemed 
Paige lenivament, «45 ig ‘denigs instrument. 
13. A “ negotiable instrument” means a promis- 
sory note, bill of exchange or 
= ear cheque expressed to be ar 
able to a specified person or 
his order, or to the order of a specified person, or 
to the bearer thereof, or to a specified person or 
the bearer thereof. 


14. When a promissory note, bill of exchange 
or cheque is transferred to 
any person, so as to consti- 
tute that person the holder 
thereof, the instrument is said to be negotiated. 

15. When the maker or holder of a negotiable 
instrument signs the same, 
otherwisethan as such maker, 
for the purpose of negotia- 
tion, on the back or face thereof or on a slip of 
paper annexed thereto, or so signs for the same 
purpose a stamped paper intended to be completed 
as a negotiable instrument, he is said to indorse 
the same, and is called the “ indorser.”’ 


16. If the indorser signs his name only, the in- 
dorsement is said to be “ in 
blank,” and if he adds a di- 
rection to pay the amount 
mentioned in the instru- 
ment to, or to the order of, a specified person, the 

. indorsement is said to be 
* in full ;” and the person so 
specified is called the “ indor- 
see” of the instrument. 


17. Where an instrument may be construed 
. either as a promissory note 
instru oy bill of exchange, the holder 

may at his election treat it 
as either, and the instrument shall be thencefor- 
ward treated accordingly. 


18. If the amount undertaken or ordered to be 
paid is stated differently 


Inland instrument, 


instra- 


Negotiation. 


Indorsement. 


Indorsement “in 
blank” and “ in fall.” 


« Indorsee.” 


Ambiguous 
ments, 











19. A promissory note or bill of exchange, in 
which no time for payment 
Instruments paysble is specified, and a cheque are 


y ae payable on demand. 
20. Where a stamped paper, which is intended 
to be completed as a negotia- 


“5 Blank stamped instra- Je instrument, is signed and 
om. delivered by a competent 
rit nas maker, drawer, acceptor or indorser, the 
lildee thereof may complete the same by filling 
up any blanks therein, and the person so signing 
shall ee liable upon such instrument, in the capa- 
city in which he signed the same, for any amount 
which may be specified therein not exceeding the 
‘amount covered by the stamp thereon: provided 
“that as between the person delivering and the 
person receiving the instrument nothing in excess 
of the amount intended by them to be paid shall 
be recovered. 
Illustration. 
‘A stamped paper intended to be completed as a nego- 
or order :” the 


tiable instrument is made payable to “ 
holder of such instrument may fill up the blank with his 


own name, or that of any other person. 
Q1. In a promissory note or bill of exchange the 
«At sight.” expressions “ at sight” and 
“On presentment.” “on presentment” mean on 
* After sight.” demand. The expression 
“after sight” means, ina promissory note, after 
presentment for sight, and in a bill of exchange, 
after acceptance or protest for non-avceptance. 


22. The maturity of a promissory note or bill 
of exchange is the date at 
which it falls due. 
Every promissory note or bill of exchange 
which is not expressed to be 
Days of grace. payable on demand, at sight, 
or on presentment, is at maturity on the third day 
after the day on which it is expressed to be payable, 


23. In calculating the date at which a promis~ 
sory note or bill of exchange, 
made payable a stated num- 
so many months alter ber of months after date or 
date or sight. after sight, or after a certain 
event, is at maturity, the period stated shall be 
held to terminate on the day of the month which 
corresponds with the day on which the instrument 
is dated, or presented for acceptance or sight or pro- 
tested for non-acceptance, or the event happens, or, 
where the instrument is a bill of exchange made 

yable a stated number of months after sight 
and has been accepted for honour, with the day on 
which it was so accepted, If the month in which 
the period would terminate has no corresponding 
‘day, the period shall be held to terminate on the 
last day of such month. 


Illustrations. 

(@ A neqotia ble instrument dated 29th January 1878 j 
made payable at one month after date, The re Mes is 
at maturity on the third day after the 28th February 1878. 

(b) A negotiable instrument dated 30th August 1878 is 
made payable three months after date. The instrument is 
at ity on the 8rd December 1878. 

(c) A promissory note or bill of exch , dated 3 
August 1878, is made payable three ate after oy 
‘The instrument is at maturity on the 8rd December 1878. 

24. In calculating the date at which a promis- 
_ Caleulating maturity Sry note or bill of exchange 
st billor note payable made 5 
payable a certain 

“ora Goys after date Dumber oh 


tain event, is at or after sight or after a_cer- 


“ Maturity.” 


Calculating maturity 
of bill or note puyable 


~“ 





of presentment for 


maturity, the day of the date, or 













test for non-aeceptance, oron , 

pens, shall be exeluded, : bel 

95. When the day on which a. 
* or 





When day of matitrity 
is a holiday. the insttc 
deemed to be due on the next prec 
day. seh 

Explanation.—The expression “ pu 
includes Sundays : New-¥ ear’s day, Chris 
if either of such days falls ona 
following Monday : Good-Friday ; and a 
day declared by the Local Government, 
tion in the official Gazette, to be a 


26. Until the contrary is proved, 

Presumptions as to Ing presi i 
negotiable instruments; made :— 

(a) that every negotiable instrument was 

ete or drawn for conside 

of consideration ; and that every such instra- 
ment, when it has been accepted, indorsed, nego- 
tiated or transferred, was accepted, indorsed, 
negotiated or transferred for consideration : 





“Sale 
v= 


the follow- 
shall 





(6) that every negotiable instrument bearing — 
4 a date was made or drawn 
wate aay on such date : Ee 


(c) that every accepted bill of exchange was 
accepted within a r 
ar time of accept- time after its date and | 
‘ its maturity : 

(2) that every transfer of a negotiable instru. 
ment was made before its 
maturity : 

(e) that the endorsements appearing upon a 

as to order of endorse- negotiable instrument were 
ments; made in the order in which 

they appear thereon : 

(/) that a lost promissory note, bill of ex- 
change or cheque was duly 
stamped ; 


as to time of trausfer ; 


as to stamp; 


(9) that the holder of an 


that holder is a bold- 
er in due course. 


. 


from its lawful owner, or from any person in 
lawful custody thereof, by means of an offence 
or fraud, or has been obtained from the maker 
or acceptor thereof by means of an offence or 
fraud, or for cnlaaiar consideration, the burthen 
of proving that the holder is a holder in due 
course lies upon him, Saas pae aa 





CHAPTER TI, 
Panries 10 Nores, Brits anp Cueques. 


BS ak Fe 
rte 







drawing, acceptance, indorsemen' 
gotiation of a promissory note, 
or cheque, sa 






| 86. In the absence of a contractto the contrary, “ 
whoever indorses and delivers 
‘Liability of indorser, — g negotiable instrament, ; 
fore maturity, withor 
| such indorsement, expressly excludi 
conditional his own liability, is bo: 
| every subsequent holder, in case of or 
| by the drawee, acceptor or maker, to com e. 
such holder for any loss or damage caused to him 















discharge debts does not confer upon 
the power of accepting or indorsing bills 


Sat yi honour has been given to, or received by, such 
ies aida = pata does | indorser as hereinafter provided, 




























\ ee import ity to i after dishonour is liable as -u 
not of itself an authority to indorse, | Every indorser pon 
29. An agent who signs his name to a pro- | ® instrument payable on demand, 


missory note bill of exchange 
sgiahiity of agent or cheque, without indicating 
anesneaaee thereon that he si as 
agent, or that he does ee there 0 inn 
personal responsibility, is li person on t 
instrument, “i those who inet him to 
part wether belief that the principal only would 


30. A legal representative of a deceased person 

bie Saas who signs his name toa pro- 

Liability re missory note, bill of exchange 

Pe en Sy is liable personally 

thereon unless he expressly limits his hability to 
the extent of the assets received by him as such. 

31. Where there are several drawees of a bill of 

: éxchange who are not part- 

Pe yg ners, each of them can accept 

it for himself, but none of 

them can accept it for another without his authority, 

$2. The drawer of a bill of exchange or cheque 

is bound, in case of dishonour 

Liability of drawer. by the drawee or acceptor 

thereof, to compensate the 

holder for any loss or damage caused thereby, pro- 

vided due notice of dishonour has been given to, or 

received by, the drawer as hereinafter provided, 


33. The drawee of a cheque having sufficient 


funds of the drawer in his 

Lisbility of drawee of properly applicable to 
— the or ged of such cheque, 
must ere uly required so to do, 
and, default such payment, must compensate 
the drawer for any loss or damage caused by such 


The provisions of this section are subject to 
those of sections 27,29, 48, 49, 50, 59, 60, 62, 
65, 66, 68, 72, 76, 86, 87, 88, 90, 91 and 101, 
clause (a). 


87. Every prior party to a negotiable instru- 
Linbility of prior ment is liable thereon toa 
Parties to holder indue holder in due course until the 
course, instrument is duly satisfied, 
38. The maker of a promissory note or ch } 
seinen,” icesla ‘cau a “saan? of a bill of ex- 
2 are change until acceptance, and 
eee the acceptor oa in the 
absence of a contract to the contrary, respectively 
liable thereon as principal debtors, and the other 
parties thereto are liable thereon as sureties for the 
maker, drawer or acceptor, as the case may be, 


89. As between the parties so liable as sureties, 


each prior party is, in the 

pends principal absence of a contract to the 

me sepes Sone alae contrary, also liable thereon 

a ee as a principal debtor in re- 
spect of each subsequent party. 


Illustration, 

A draws a bill payable to his own order on B, who ‘ 
A afterwards leleones the bill to C, C to oe and DE 
As between E and B, B is the principal debtor, and AC 
and Dare his sureties. As between E and A, Ais the 
principal debtor, and C and D are his sureties. As between 
E and C, C is the principal debtor and D is his surety, 


40. When the holder of an accepted bill of ex- 
change enters into any con- 
Suretyship. tract with the acceptor which 
under section 184 or 185 
of the Indian Contract Act, 1872, would disc! 
the other parties, the holder may expressly reserve 
his right to charge the other parties, and in such 
case they are not discharged, 


41. Where the holder of a negotiable instru- 
ment, without the consent of 
Discharge of indors- the indorser, destroys or im- 
ors Uabitlty. pairs the indorser’s remedy 
against a aad party, the indorser is disc 

from liability to the holder to the same extent as 
if the instrument had been paid at maturity. 


84. In the absence ray a “a the contrary, 
maker maker of a promisso 
Bi yd peliora st note and the : = 








Illustration, 

A is the holder of a bill of exchange made ble to 
the = of B, which contains the foloming Pe bth : 
in blank :— 

First indorsement, * B.” 

Second indorsement, “ Peter Williams,” 
Third indorsement, “ Wright and Co.” 
Fourth indorsement, “John Rozario,” 


This bill A puts in uit against John Rozatio and strikes 
ont, without John Rozario's = i+ 


consent, the 5 
Hi ad Wrigh } Ss 
Poors cing tow ike genes A Ma Foe 


‘e 










by such dishonour, provided due notice of dis. _ 





ee - daimant 1 or by some through 
: agen title. “But ta sien, 









"42. No maker of a promissory note, and 
4 against deny- drawer of a bill of exchange 
Oggi validity of or cheque, and no acceptor 
‘instrument. of a bill of exchange for the 
honour of the drawer shall, in a suit thereon by 
a holder in due course, be permitted to deny the 
validity: of the instrument as originally made or 
drawn. : 
43. No maker of a promissory note and no 
Estoppel against de- acceptor of a bill of ex- 
nying capacity of payee change ayable to, or to the 
covered order of, a specified person 
shall, in a suit thereon by a holder in due course, 
be permitted to deny the payee’s capacity, at the 
date of the note or bill, to indorse the same. 


44. No indorser of a negotiable cor 
Estoppél against deny- shall, in a suit thereon by a 
ing Snecerecr exgeoly sub . uent holder, be per-— 
of iprior party. mitted to deny the signature 


or capacity to contract of any prior party to the 


_ instrument. 


45. An acceptor of a bill of exchange already 

Acceptor bound, al- indorsed is not relieved from 
though, indorsement Jiability by reason that such 
forged. indorsement is forged, if he 
knew or had reason to believe the indorsement to 
be forged when he accepted the bill. 

46. An acceptor of a bill of exchange drawn in 

a fictitious name and payable 

a Acceptance of bill to the drawer’s order is not, 

rawn in fictitious name. ‘ 

by reason that such name is 

fictitious, relieved from liability to any holder in 

due course claiming under an indorsement by the 

same hand as the drawer’s signature, and purport- 
ing to be made by the drawer. 

47. If at any time there has been consi- 
deration between any par 
ties to a negotiable instru- 
ment for the making, draw- 
ing, acceptance, indorsement, negotiation or trans- 
fer thereof, the party receiving such considera- 
tion is, in the absence of a contract to the contrary, 
liable upon the instrument to all subsequent parties 
thereto, and every subsequent holder is, as against 
him, a holder for consideration. 

The provisions of this section are subject to 
those of sections 27, 49, 50, 59, 65, 66, 68, 72, 


Party receiving consi- 
deration liable to subse- 
quent parties. 


78, 76, 86, 87, 88, 89, 90 and 91. 


‘ Tilustrations. 

(a) A indorses a bill of exchange to B, at the request of 

C, for C’s account with B. B is a holder of the bill for con- 
sideration, and if he indorses it as a present to D, Disa 
holder for consideration as against A. 
; (b) A, the holder of a negotiable instrument, indorses it 
in full to B, in the belief that B has done something which 
he has not done. B, for consideration proceedin ig C, 
indorses the instrument in blank to C, and C in 
D. D strikes out C’s indorsement. Dis a holder of the in- 
strument for consideration as against B. 


48. When there was no consideration for the 


‘heed making, drawing, acceptance 


jfusyae tiene op indoement ok 8 neg 
ailan-suaesds able instrument, or when the 

consideration has wholly fail- 
ed, the maker, drawer, acceptor or indorser 1s not 


liable thereon to the in whose favour the 
instrument was so pus drawn, , 


ted or 
indorsed, or to any party claiming through 

ny unless consideration was given by the 
whom he 
drawer, acceptor 





rses it te . 


49. When the 
Partial absence or fail- « 


ure of money: 
tion, 


has subsequently failed in part, th 
holder standing in immediate relation ¥ 
signer is entitled to receive from him i 
tionally reduced. 
Explanation. —The drawer of a 
stands in immediate relation with 
The maker of a promissory note, bill ¢ 
or cheque, stands in immediate relat 

payee, and the indorser with his. 
signers may by agreement 
relation with 9 holder. ma 
Illustration. ? 


‘A draws a bill on B for Rs. 600 pa} 


A. B accepts the bill, but su’ ently ¢ 
slip A sues B on the bl, B proves 


accepted for value as to Rs, 400, and asan a 
to the plaintiff as to the residue. A can 
50. Where a part of the consi 
a nm 
note, 


_Partinl failure of con- bill of! feud or 
penne not consisting cheque, t! not a 
ing of money, 1s ascertat: 


in money without collateral enquiry, and th has 
been a failure of that part, the sum which a holder 
standing in immediate relation with such si is 
entitled to receive from him is p' jionally re- 
duced. iy 


CHAPTER IV. 
Or NegcorraTion. 


51. Subject to the provisions of section 62, 
Negotiation by deli- cckeeaa a auaes rouble 
* » tis ‘* J by 


veal to bearer is 
delivery thereof. ae 
Exception.—A promissory note, bill of exchange 


or cheque delivered on condition that it is not to 
take effect except in a certain event is not 

tiable (except in the hands of a holder for» 
without notice of the condition) unless such event 
happens. Spee io 


Itustrations, 22 827 
) A, the holder of a negotiable ark ya ap 
velece, Siakeges to B's agent to keep for B. ‘The instru- 





















er 
{ , the holder of a 

bearer which is in the hands of A’s banker, who 
time the banker of B, directs the banker to r th 
trument to B's credit in the banker's account wit =éB. 


banker does so, atid accordin an foe 7 

lene ipo B's agent. The rap. aco is been neg 

and B has become the holder of it.” Ba ices 
52. Subject to the provisions of se a 


Negotiation by in- change 


dorsement, 

or to a specified or 0 

the holder by inlorsemest nd di 
53. The holder of a zotiabl 
Conversion of indorse- 

ment in blank into 

indorsement in full, 


to any other 


oye 



















































, by express words, 
t, or may merely 
agent to indorse the 
its contents for the 


person. 


' following indorernents on different nego- 
ents payable to bearer :— : 


Hi ‘ny use,” 
(c) “ Pay'C ororder for the account of B.” 
(d) “The within must be credited to C.” 
These indorsemonts exclude the right of further nego- 
tiation by C. ; 
(e) “Pay C.” 
(f) “Pay C value in account with the Oriental Bank.” 


(q) “ Pay the contents to C, bei of the consid 
ee np in deed of ng part e considera- 


@) “Pay 


be ment executed by C to the 


These indorsements do not exclude the right of further 
negotiation by C. 


55. Every sole maker, drawer, payee or in- 
dorsee, or all of several joint 
pats sear! re sohd drawers, payees or 
indorsees, of a negotiable instrument may, if the 
negotiability of such instrument has not been 
restricted or excluded, as mentioned in section 54, 
indorse and negotiate the same. 
tion.—Nothing in this section enables a 
maker or drawer to indorse or negotiate an instru- 
ment, unless he is in lawful possession or is holder | 
thereof; or enables a payee or indorsee to indorse | 
or negotiate an instrument, unless he is holder 
thereof. 
Illustration. 


able to A or order. A indorses it to_ 
not containing the words “or order” | 


A bill is drawn 
B, the i 
or any equ B may negotiate the instrument. | 

56. The indorser of a negotiable instrument 

Indorser who excludes May, by express words in the 
his own liability or indorsement, exclude hisown , 
makes it conditioual. liability thereon,ormake such | 
liability or the right of the indorsee to receive the 
amount due thereon, depend upon the happening 
of a specified event, nigh. such event may 


never 
Where an indorser so excludes his liability and 
becomes the holder of the instru- 


Reese sel ttre som he 


? 


incurs no ae 
“ct enn ge pier 
t “ without 
B, and B indorses 
not only reinstated in 
of an-indorsee against 









| overdue. 


satisfaction. 





58. Subject tothe p 

I indorsed 122, a negotiable ims 
in blank, indorsed in blank is 
to the bearer thereof even although origi 
able to order. - 


59. If a negotiable instrument after having been 


visions of ecctions 121and 
ypay= 







indorsed in blank is indorsed) ehh 


Conversion of indorse- 
ment in blank into in- 
dorsement in full. 


in full, the amount of it 
cannot be claimed from the 
indorser in full, except by the 
person to whom it has been indorsed in full, or by 
one who derives title through such person. 


60. No writing on a negotiable instrument is 
valid for the purpose of nego- 
part tiation if such writing pur- 
ports to transfer only a part 
of the amount of the instrument. 


Indorsement for 
of sum due, 


61. The legal representative of a deceased 

Legal representative Person cannot negotiate by 
cannot by delivery only delivery only a promissory 
negotiate instrament pote, bill of exchange or 
Ramee ty Soret, cheque payable to order and 
indorsed by the deceased but not delivered. 


62. When a negotiable instrument has been 

Iustrament obtained lost, or has been obtained 
by unlawful means or for from any maker, acceptor or 
aulawful consideration. older thereof by means of 
an offence or fraud, or for an unlawful consideration, 
no possessor or indorsee who claims through the 
person who found or so obtained the instrument is 
entitled to receive the amount due thereon from such 


| muker, acceptor or holder, or from any party prior 


to such holder, unless such possessor or indorsee is, 
or some person through whom he claims was, a 
holder thereof in due course. 


63. The holder of a negotiable instrument, who 
has acquired it after dis- 
honour, whether by non- 
acceptance or non-payment, 
with notice thereof, or after maturity, eS only, 
as against the other parties, the rights thereon of 
his transferor : 
Provided that any person who, in good faith 
and for consideration, be- 
Accommodation note comes the holder, after 
or bill. maturity, of a promissory 
note or bill of exchange made, drawn or accepted 
without consideration for the purpose of enabling 
some party thereto to raise money thereon, may 
recover the amount of the note or bill from any 
prior party. 


Instrument acquired 
after dishouoar or when 


Illustration, 


The acceptor of a bill of exchange, jwhen he accepted ‘it 


: 


deposited with the drawer certain goods as a collateral ggeu- 


rity for the pavment of the bill, with power to the drawer 
to sell the goods and apply the proceeds in discharge of the 
bill if it were not paid at maturity. The bill not having 
been paid vt maturity, the drawer sold the goods and retain- 
ed the proceeds, but indorsed the bill to A. A’s title is 
subject to the same objection as the drawer's title, 


64. A negotiable instrament may be i 

lustrament negotiable (except by the maker, drawee 
till payment or satis. 
fuotion, until payment or 
thereof by the maker; drawee or 
after maturity, but not after such 


fad 











or acceptor after maturity)® 








*%. Or PreseNnTMENT. 
65. A bill of exchange pe 

must, if no time or place is 
Presentment for ac- 
ceptance. 


ment, be presented to~ 
drawee thereof for acceptance, 


specified therein for present: ; 
| 74. A promissory note or 


yable after sight “ 


if he can, after reasonable search, be found, by a per- 


son entitled to demand acceptance, within a reason- 
able time after it is drawn, and in business hours 
on a business day. In default of such present- 
ment, no party thereto is liable thereon to the 
person making such default. 

If the drawee cannot, after reasonable search 
be found, the bill is dishonoured. : 

If the bill is directed to the drawee at a particular 
place, it must be presented at that place ; and ifat 
the due date for presentment he cannot, after 
reasonable search, be found there, the bill is dis- 
honoured. 

66. A promissory note, payable at a certain 

riod after sight, must be 
presented to the maker there- 
of for sight, by a person 
entitled to demand payment, within a reasonable 
time after it is made and in business hours on a 
business day. In default of such presentment 
“no uperty thereto is liable thereon to the person 

ing such default. 


Presentment of pro- 
missory note for sight. 


Tm 
67. The holder may allow the drawee of a bill 
of exchange presented to him 
Drawee’s time for de- for acceptance twenty-four 
liberation, hours (exclusive of public 
holidays) to consider whether 

he will accept it. 

68. Promissory notes, bills of exchange and 
cheques must be presented 
for payment to the maker, 
acceptor or drawee thereof 
respectively, by or on behalf of the holder as here- 
inafter provided. 
the other parties thereto are not liable thereon to 
such holder. 

Exception.—W here a promissory note is payable 
on demand and is not payable at a specified place, 
no presentment is necessary in order to charge the 
maker thereof. 

69. Presentment 


Presentment for pay- 
ment, 


for payment must be made 
during the usual hours of 
business, and, if at a banker’s, 
within banking hours. 
70. A promissory note or bill of exchange, 
made payable at a specifi- 
ed period after date or 
sight thereof, must be pre- 
sented for payment at ma- 
‘ turity. 
_ 1. A promissory note payable by  instal- 
"Presentment for pay. ™ments must be presented 
meut of promissory note for payment on the third 


Hours for present- 


Presentment for pay- 
ment of instrument pay- 
able after date or sight. 


payxble by instalments, day after the date fixed for’} 
payment of each instalment ; and non-payment on | ized to pay it attends at 


such presentment bas the same effect as non-pay- 
ment of a note at maturity. aj 


72, A promissory note, bill of exchange or 
ac. | found; 


cheque made, drawn or 


A Froemiment for pay- cepted payable at a specified 


is of iustrament 

Shs acseek. Yen end aeeewhere ments 

oo nee em 
a eee 
Ps re: ae 


In default of such presentment, 


| may be. 








73. A promissory note or bill 

Instroment payable 

m at a specified pla 
oy order to charge 

or drawer thereof, be presented for 

that place. 


bill of exchange, 
Presentment where, . made le as 
no exclusive place spel in oe and | 
. be presented for payn 
one of the places specified (if any), or at the 
of business (if any), or at the usual resi 
the maker, drawee or acceptor thereofphs 










75. If the maker, drawee r 
negotiable 













Presentment when 
maker, &c., has no known Pp 
known place of business fixed resi and 
or residence, is specified nthe r 
for presentment for acceptance or ‘payment, st 
| presentment may ‘be made to | person 
wherever he can be found. Foxe 
76. A cheque mast order 0 ch the 
a of cheque : “en we 
to chu a “ : 
eenrge (Nel pefore the relation between 
the drawer and his banker has been altered to 
the prejudice of the drawers. 
77. A cheque must, n order dl t to charge any 
. ae n except the drawer, be 
to cage tay within Sceapsnable 
~iunee say eet ini after dlivory thereof hy 






















' . ' er ed Ts 
78. Subject to the provisions of section 33, a 


Presentment of in? pri on. demand oh a 

samt mb presented for payment within 

: a reasonable time after it is 
received by the holder. 


79. Presentment for acceptance or ent 

Presentment by or to TAY be made to the duly 
agent, representative of authorized agent of the 
deceased, or assignee of drawee, maker or r, 
ah: as the case may be, gl 
the drawee, maker or acce has died, to his 
legal representative, or where he has been declared 
an insolvent, to his assignee, : 


80. No presentment for payment is necessary, 


is 

When — presentment honoured at the due date for 
unnecessary, presentment, in any of the 
following cases :— f 

(a) if the maker, drawee or acceptor intention- 
ally prevents the presentment of the instrument, 

or, if the instrur cing payable at his place 
of business, he ¢ on a business day 
during the usual business-hours, or 


if the instrument being: pay: at some other 














specified place, neither he nor any person author- 
such place during 

usual business hours, or ° Ait . a 

if the instrument not being at apy 

(2) a8 against any party if, after maturity, with 

kaovledge ta instrument has not been pre- 
















ves his right to take advantage 
2 haga entm sip sigh mai 
¥ drawer, if drawer could 


damage from the want of such pre- 







he exchange, accepted payable 
ae ee os scenori bank, pa been 
tly dealing duly presented there for pay- 
presented for’ ment and dishonoured, if the 
80 negligently or im- 
deals with or delivers back such bill 
the holder, he must compensate 














ER VI. 


3 : omer anv Interest. 






the provisions of section 86, 
ia Aa Ait mee {c), payment of the 
whom payment ~ amount due on a promisso 
non re Ne i, Dill. of exchange pl 
cheque must, m order ‘to~ d the maker or 
acceptor, be mare to thie bolder of the instrument. 







83. When interest at a specified rate is ex- 
_. -pressly made payable ona 
ory note or bill of 










Interest when rate 









pecllion, -..exchange, interest shall be 
calculated at the rat ied, on the amount 
and from the date of the imstram: nt, until tender 
or realization of the amount due thereon, or until 
such date after t tion of a suit to recover 










84. When no tate of-interest is specified inthe 
SA es. ig interest on the 
Interest when-no rate amount thereof shall, except 
orc eae - in cases provided for by the 


Code of Civil Procedure, section 532, be calculated 
at the rate of six per centum per annum, from 
the date at which the same ought to have been 
paid by the party ¢! , until tender or realiza- 
tion of the amount due thereon or until such 
date after the institution of a suit to reeover such 
amount as the Court directs. 

Explanation.—When the party charged is the 
indorser of an instrament dishonoured by non-pay- 
ment, he is liable to pay interest only fom the 
time that he receives notice of the dishoridur. 

85. Any person liable to pay, and called upon 

™ by the holder thereof to pay, 

Pe. ba yore’ peneges ate a sgriante- 

sory note, bill of exchange or 

eas: es sen cheque is before payment en- 

\, titled to have it shown, and is on poe enti- 
tled Lo have it delivered up, to him, or, i 

ment is lost or cannot be to be indemni- 

fed against any further claim: against him, 


ie hai ‘CHAPTER VII. 
. ee ‘FROM LIABILITY ON Nores, B 


86. The m: it? AND Cunques. + E 
liter from aie ae phe ? sa instru- 


+] 












"by payment, 


accept, 
consenti. 


daunged thereby. 
to the holder. 


order, 


ment in due course. 


alteration, 


dorsee, 
the instru. | 


previous alteration, 
ment on which altera- 
tion is not apparent. 









(@) to. holder thereot who otherwise | 
' release, such maker, acceptor 
¥, dorser, and to all p 


1 discharge ; 





deriving title under such holder after notice of 


$ y : 

~~ (e) to all parties thereto, if the instrument is 
payable to bearer, or has been 
indorsed in blank, and such 
maker, acceptor or indorser makes payment in 
due course of the amount due thereon. 


87. If the holder of a bill of exchange allows 
Discharge by allow. thedrawee more than twenty- 


ing drawee more than four hours to consider 
twenty-four hours to whether he will accept the 
same, all previous parties not 

ng to such allowance are thereby discharged 
from liability to such holder. 


88. When the holder of acheque fails to pre- 
sent it for payment, and the © 
When cheque not duly drawer thereof sustains loss 


presented and drawer or damage from such failure, 


he is discharged from liability 


89. Where a cheque payable to order, purports 
to be indorsed by or on 
Cheque payable to behalf of the payee, the 


drawee is discharged by pay- , * 


90. If the holder of a bill of exchange acqui- 
Parties not consent. ©8¢@S in a conditional accept. 


ing discharged by con- ane, or one limited to 
ditional or limited ace of the sum mentioned in the 
coptunce. 


bill, or which substitutes a 
different place or time for payment, or which, 
where the drawers are not partners is not signed 
by all the drawees, all previous parties whose con- 
sent is not obtained to such acceptance are dis- 
charged as against the holder and those claiming 


under him. 


91. Save as provided in sections 20, 58, 90 


Effect of material 


and 120, any material alter- 
ation of a negotiable instru- 
ment renders the same void 
as against any one who isa party thereto at the 
time of making such alteration and does not con- 
sent thereto, unless it was made in order to carry 
out the common intention of the original parties ; 


and any such alteration if made by an indorsee, 
Alteration by en- discharges his indorser from 


; all liability to him in respect 
of the consideration thereof. 


rovisions of this section are subject to 


The 
those of sections 20, 53, 90 and 120, 


92. An acceptor or indorser of a negotiable 


ig 


Payment of instru. OF cheque’ 


or where’ a ue is presented for 


which does not time of presentatior aT : rd 
to be crossed or to have had a crossing has 
ei iterated, Nay * Oe a A 





Acceptor or indorser instrument is bound by his 
bound notwithstanding acceptance or indorsement **- s 
notwithstanding any previous 
alteration of the instrument. 
~ 93. Where a promissory notepbill of exchange 

tk Phas etd material- 
ly altered, but does not 
appear to have been so al- 
tered, 





oe, si 


it, GAZETTE 0 





pay and paying the same according to the apparent 


tenor thereof at the time of payment and o erWise | notice gi dead 
in due course, shall discharge such person or banker | aaeraivers i 


from all liability thereon, and such payment shall 
not be questioned by reason of the instrument 
having been altered, or the cheque crossed. 


— 


CHAPTER VIII. 


Or Notice or Disnonovr. 
94. A bill of exchange is said to be dishonou red 


yy non-acceptance when the | 


Dishonour by on- qrawee, or one of several 
— drawees not being partners, 
makes default in 7 aa upon being duly re- 
quired to accept the bill. 

Where the drawee is incompetent to contract 
the bill may be treated as dishonoured. 


95. A promissory note, bill of exchange or 
, cheque is said to be dis- 

a by Don- honoured by non-payment 
peraen when the maker of the note, 
acceptor of the bill, or drawee of the cheque makes 
default in payment upon being duly required to 
pay the same. 

96. When a promissory note, bill of exchange 
or cheque is dishonoured by 
non-aeceptance or non-pay- 
ment, the holder thereof, or 
some party thereto who remains liable thereon, 
must give notice that the instrument has been so 
dishonoured to all other parties whom the holder 
seeks to snake severally liable thereon, and to some 
one of several parties whom he seeks to make 
jointly liable thereon. 

Nothing in this section renders it necessary to 
give notice to the maker of the dishonoured promis- 
sory note, or the drawee or acceptor of the dis- 
honoured bill of exchange or cheque. 

97. Notice of dishonour may be given to 
a duly authorised agent of 
the person to whom it 
is required to be given, or, 
where he has died, to his legal representative, or, 
where he has been declared an insolvent, to bis 
assignee ; may be oral or written; may, if written, 
be sent by post; and may be in any form ; but it 
must inform the party to whom it is given, either 
in express terms or by reasonable intendment, that 
the instrument has been dishonoured, and in what 
way, and that he will be held liable thereon; and 
it must be given within a reasonable time after 
dishonour, at the place of business, or (in case such 

ty has no place of business) at the residence of 
the party for whom it is intended. 

If the notice is sent by post and miscarries, such 
‘miscarriage does not render the notice invalid. 

98. Any party receiving notice of dishonour 

Party receiving must must, in order to render an 

transwit notice of dis- prior liable to himself, 
a transmit it to such party 
within a reasonable time, unless such party other- 
wise receives due notice as provided by section 96. 
99. When the instrument is deposited with 
Agent for presentment, 20 agent for tment, 


By and to whom notice 
should be given. 


Mode in which notice 
may be given. 


Cee 
” 


Sin, Eee ‘ the agent is entitled to the- 

E rere the Agee Notice to his ileiua as if he 
the (principal is entithae: notice of dishonoyr, and 
give notice of dihongur * Surther like period to ; 

Shon * ee 


ai ' 
payment thereof by person or banker liable to 
















F INDIA, 


100. When the party to wl 
ionour is d 
When party to whom but the party 
the notice is 
death, the notice is sufficient. 
When notice of dis- 101. No f 
honvur is unnecessury. — honour is 38 
(2) when it is dispensed with by 
entitled thereto ; Rese 
(4) in order to charge the drawer, when 
countermanded payment ; Jr ea 
(c) when the party charged coy 
damage for want of notice ; 
(d) when the party entitled ts 
after due search be found ; or the 
give notice is, for any other reason, y 
any fault of his own to give it; Bit 
(e) to charge the drawers, when the acceptor is 
also a drawer ; eit ae 
(/) in the case of a promissory note which is 
not negotiable; , i ; 
(g) when the party entitled to notice, knowing 
the facts, promises uriconditionally to pay the 
amount due on the instrument. eS 





ad 


CHAPTER IX, 
Or Norina anv Pnorest. 


102. When a promissory note or bill of ex- 
change has. dishonoured 
Noting, by non- or non- 
; ment, holder may | 
eause such dishonour to be noted by a notary pub- 
lic upon the instrument, or upon a paper attached 
thereto, or partly upon each. 

Such note must be made within a reasonable 
time after dishonour, and must specify the date ol 
dishonour, the reason, if any, for such dis- 
honour, or, if the instrument has not been expressly 
dishonoured, the reason why the holder treats it as 
dishonoured, and the notary’s charges, — 

103. When a promissory" note or bill of ex- 

ry es one ee or non- 

payment, t a: 

within a reasonable time, cause such dishonour to 
be noted and certified by a notary public, Such 
certificate is called a protest, and in a suit upon the 
instrument, on proof of the “the Court 
shall presume the fact of dishonour, unless and 


until such fact is disproved. ast 
When the acceptor of a bill of exchange ver 
: ‘ or his 
Protest “for better credit has been p bli im- 
security. ,1 fo ike cly ity 
of the bill, the holder may, within a reasonab’ 


time, cause a notary renee testy ma 
ra at 


Protest, 


to 
rity of the acceptor, and on its 
ithin a reasonable time, cau 

within a ab 3 ae Such 4 

























in the same place, such notice is given within: a 
reasonable time if it is despatched in time to reach 
ee aeetinnation on the day next after the day of dis- 


110. A party receiving notice of dishonour, _ 
sha; Ms bie who seeks to enforce his right 
transmitting such notice, against ee party, trans- 
mits the notice within o 
reasonable time if he transmits it within the same 
time after its receipt as he would have had to give 
notice if he had been the holder. 





honour, the name of the person 
m for whom, and the manner 
ptance or payment was offered 
















. When a promissory note or bill of ex- 
pc : change’ is required by law to 
Noticé of protest. be protested, notice of such 

' protest must be given in- 


and subject to the same conditions ; but ihe notice 
may be given by the notary public who makes the 
protest. 


106. All bills of exchange drawn payable at 
Protest for non-pay- S0me other place than the 
ment after dishonour we mentionel as the resi- 
by ce of the drawee, and 
which are dishonoured by non-acceptance, may, 
without further presentment to the drawee, re 
for non-payment, in the place specified 
payment, unless paid before or at maturity. 


CHAPTER XI. 


Or Accrrtance and Payment ror Honovun. 


111. When a bill of exchange has been noted 

or: protested for non-accept- 

Acceptance for honour. anoe or for better security, 

any person may, with the 

consent of the holder, by writing on the bill, accept 
the same for the honour of any party thereta, 


112. Where: the — 
Acceptance not areci- ance does not express fo - 
+ (oe theme honour whose honour it is made, it 


shall be deemed to be made 
for the honour of the drawer. 


113. An acceptor for honour binds himself to all. 
Linbility of acceptor parties subsequent to the 
for honour, party for whose honour he ~ 
accepts to pay the amount of the bill if the drawee 
do not; and such party and all prior parties are 
liable in their tive capacities to compensate 
the acceptor for honour for all loss. or ieoun 
sustained by him in consequence of such accept- 

ance, 





what is a reasonable time 
_ for presentment for accept- 
‘ance or payment, for givi 

r for noting, shail 
) of the instrument and the 






But an acceptor for honour is not liable to 
the holder of the bill unless it is presented, or = 
case the address given by such acceptor on 
bill is a place other than the place where the bill 
is made payable) forwarded for presentment, not 
later than the day next after the day of its matu- 
rity. 






114. An acceptor for honour cannot be chat 

. When acceptor for hon- unless the bill has at its 
our may be charged. maturity been presented to 

the drawee for payment and has been dishonoured 

by him, and noted or protested for such dishonour, 


115. When a bill of exchange has been noted 
or protested for non-pay- 
em ment, any person may pay 
the same for the honour of any party liable to py 
the same, provided that the person so paying has 
previously declared before a notary public the 
party for whose honour he pays, and that such de- 
claration has been recorded by such notary publie, 


Payment for honour. 


116. Any person so paying is entitled to all the 

for rights, in respect of the bill is 
Go gar sacha the time gt sagt 
such payment, may recover i Oa 
wibnen ‘bbe our he pays all sums so Sak, oi ] 
on | interest. tl ereon and with all expenses properly, — | 
; incurred in making such payment, Pies Tai 
; , Ae ga 


R# 





~ © “Cheque crossed gener 


oe 
tA td 





CHAPTER XII. 
Or CompensaTION. == 

117. The compensation payable in case of dis- 
Rules as to compensa. honour of a promi note, 
“tion. bill of exchange or ‘cheque, 
by any party liable to the holder or any indorsee, 
shall (except in cases provided for by - 


following rules :— 
\. (a) The holder is, entitled to the amount due 
upon the instrument, together with the expenses 
properly incurred in presenting, noting and protest- 
ing it ; fee 
* (6) When the person charged resides at a place 
different from that at which the instrument was 
payable, the holder is entitled to receive such sum 
at the current rate of ¢xchange between the two 
places ; 
_ (c) An indorser who, being liable, has paid the 
‘amount due on the same is entitled to the amount 
_ 80 paid with interest at six per centum per annum 
©. from the date of-payment until tender or realiza- 
‘tion thereof, together with all expenses. caused by 
the dishonour and payment ; 


(d) When theperson charged and such indorser 
reside at-different places, the indorser is entitled to 
receive such sum at the current rate of exchange 
between the two places ; 


(e) The party entitled to compensation may 
__@raw a bill upon the party liable to compensate 
~ him, payable at sight or on demand, for the 
| “amount due to him together with all expenses pro- 
perly incurred by him. Such bill must be accom- 
‘panied by the instrument dishonoured and the 

rotest thereof (if any). If such bill is dis- 

moured, the party dishonouring the same is 
liable to make compensation thereof in the same 
manner as in the case of the original bill. 


CHAPTER XIII. 


Or Crosszp Cuequzs. 


La 118. Where a cheque bears across its face an 
ee a addition of the words ‘and 
” or any abbrevia- 


“a 


5% * company 

Fisk cag ea tion thereof, between two 

'). “parallel transverse lines, or of two parallel transverse 

_- ‘Tin _simply, either with or without the words 

« not negotiable,” that addition shall be deemed a 

, and the cheque shall be deemed to be 
generally, . 


119. Where a cheque bears across its face.an ad- 

me dition of the name of a bank- 
er, hea a or bag the 
: Hoge words “ not negotiable,” that 
addition shall be deemed a crossing, and oe i 


Cheque ‘crossed 
cially. i ts 


shall be deemed to be erossed specially, and to be | 


crossed to that banker. 


- 120. Where a cheque is uncrossed, the holder 
 Croming ater inne, AY, er0ss it generally or 
en specially, 


‘i wW & cheque is crossed : 
Saye, ee 


ay 


f 


x 
“ 


Rare te ; 
BE ae 2) “ és 5 RAEN nN Lorch ts salle eae 


the Code of 
Civil Procedure, section 582) be determined by the 


cheque than 





Where 1 cheque is crossed 


the holder may add the s “not 
‘Where a cheque is crossed specially, 

to whom it is crossed may again cross | 

to another banker, bis agent, for collect 


121. Where a cheque is crossed gen 
“Pp t of cheque on ae 

aymen o 
i, 
~ Where a cheque is crossed specially, the 
. on whom it is drawn 
















Payment “of 
crossed specially. 


not pay it o' 
‘ the oa : 
crossed, or his agerit for collection, — 


122. Where. a cheque is crossed pecially. to 
Payment of cheque more than.one banker, except 
crossed ‘specially more when crossed to an t 
than once.” for the purpose of ¢ 
the banker on whom it. is drawn shall refuse | 
ment. thereof. . 


123. Where the banker on whom a 
cheque is drawn has paid 
the same in due course, the 
oferomed sheave: banker paying the. cheque, 
and (in case such cheque has come to the hands of 
the payee) the drawer theredf, shall ily 
be entitled to the same rights, and be placed in 
the same position in all ‘respects, as they 1 
seapeliavely _ ws to, placed Bae 
amount of’ the ue 2 | to 

ceived by the tot cies rather sit 


124. Any banker pa 
Payment of crossed eral 
cheque out of due banker, ¢ 
course. ne aT J 
eg banker to whom F he 
is agent for collection, being 
rad to the true owner 
oss he may sustain « 
been so pa: ~~ an 























i 


Payment in due 
course of crossed cheque. 


shall not be 


he took it had. ‘ 


But » banked Wie hapdauie 
negligence received men 
crossed 












ia 











‘ sere Apress instrument is invalid to aa 

. ' Ww country wherein it was éntered into, “ay 

n holders in due course of different | does not eekinte st al acceptance ps 

Sl “ Saal the ane ao endorsement made thereon in British India. wig 
: his,part.is entitled to’ the |" 138. The law of any foreign eourttry regard | 
the money nted by the bill, heliiption te a oS notes, fs # 
eae Fo ange and chute shall © 

a drawee in case of need is named | cacy . be presumed to be the same = 

ee in a foreign bill of exchange, | as that of British India, unless and until the con-_ 4 

ease of the bill. is not dishonoured | trary is proved. ; 23 iy 


until dishonoured “by .such 
a.  drawee. pit 
Foreign bills of exchange must. be 
tested for dishonour - 
Protest of foreign such protest is required by 
bill + the i of the a where 


are drawn. 


5 as 





+ 
; 
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V4 
gostte 
ae. | 
where ¢ 7 
pay- ae 
“cent. ‘a 
“re oa 
. |The Laws Local Extent Act, |The first “© 
1874 ° ss, bse A 
poner so far as 7eh we 
payab: poe pe. 
ion 1840 aad 
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‘S7*.. PART V. 
i Bills introduc fate the Council of the Governor General 


for mating 


E ni and fegdiations, or published under Rule 22. 
es " EBGISLATIVE == 
; : {eoena pubtoaton} 
The’ following 


was resented to eBay un Council 
“Regulations on the 19th of February, 1879: — 


Bia has the aha Members of the Select Committee to which 
etary to Commissiotier, Mysore, No. 3193—4 J, dated 26th July, 1878, 


to Government of Bombay, No. 4405, dated 90th. Jul , 1878. 
to Chief Commissioner, Central Provinces, No. 3012—147, "dated 


















enclosure. 
‘to Government of Bengal, No. 1745, dated 18th August, 1878. 
U 4 0 Government, Bombay, No, 4792, dated 17th August, 1878, 


it, Panjdb, No. 4404, dated 23rd December, 1878, and enclo- 


‘No, 260—24 M, dated 1st February, 1879, and enclosures, 
, No. 838, dated 6th th Pobcnacy, 1878, 1879, and enclosures, 










jotasin tate Bill should in this respect 





-as far as possible, the Native an 


ay moder a 











as they often are, would cause much and justifi- « 
sméng. Nati age and. Seaibtatty in —— of the coun a 
of the if spasged eet usages in question, will 
ig nigh usages, but £ induce the _ 


Chief Commissioner, Ajmer and Merwdra, No. 600, dated 5th August, 1878, Ch 


ty gral ly to sgn bate etal them»for othe corresponding rules contained 
iniformity ‘of mercantile usage ae be brought about 


the Bill to define and 


amend the law re- 
lating to Promis- 
sory Notes, Bills 
of Exchange and 
was re- 
ferred, have consid- 
ered the Bill and 


the papers noted in * 


the margin, and 
have the honour te ~ 


port 


— ‘of a Select Committee, together with the Bill as settled by them, 
the Governor General of ludia for the purpose of making Laws and 


- 


+h 
oe 


= Kept this further. °* 


> 


2. We have care- ~ 


ieee considered the 
arguments urged 
on the one side by 
the: learned Chief 
Justice of Be 


and the Bank of 


for the im 


Bengal 
0 the measure in ‘its entirety to hundfs, and, on the other side, by the 
for the total exclusion of hundis from bu of the measure.; 


substantially as it 


h the Chief Justice that one main wubsigle of Indian codification is to ~ 
d European law on each subject, we 

must be applied so as to produce as little friction as possible, 

lition of the numerous local usages (there is no general 





oe 





ah? = 


























Bee, 

ten have always been recognized by our Courts in all 

e that, for upwards of seventy years, its business 1m sh 
ing to the same laws and usages as apply to European 

» alleged duty ofthe holder of a dishonoured hundf to exha 


. requirements. It is, we understand, the practice of the Bank 3 
European * purchasers of hundis to notify that théy will not be bound jbo 

- contravenes the English law as to bills of exchange. Though the Bill pass 

form, this practice will remain legal and unaffected. It operates of course to 

.. Wigeller to waive a defence which he might otherwise have made. But the other p 






om hundi are practically precluded from setting up any such u by the knowledg 
*  .*did-so their credit would be destroyed by refusal of the to buy bundis « 
. names ap 5 - e * % i ae 
*. 4, To exclude totally (as the Panjab Government propose) hundis from 


* would, be to render the proposed legislation 
ie It in withdrawal of the Bill. ideri h t 
oe of India is becoming more and more dependent on English capital, and that the use 

~~ gal of bills m the English form is therefore largely increasing; we think that such 

+ ©. would be highly inexpedient. We are supported in this opinion b the fact that 
> ie Governments of Bengal, Bombay, the North-Western Provinces an Ajmer have all 
favour of the Bill; that the Chambers of Commerce at Caleutta, Madras and Bomb 

*~ of Bombay, and the Caleutta Trades ‘Association, have done'the same ; and that the 

~ the Bank of Bengal bear testimony as to the ability with which it was framed by Mr. 

5. Turning now to the details of the Bill, we have, in the first place, ex ressly say 

prohibits the 


tae _ provisions of the Indian Paper Currency Act, 1871, section 21, which 
: private bills or notes payable to bearer on demand. $ . 
ie = «= 8. We have struck out from section 16 the words “the whole or any part of,” as they n 
- "© = have been taken to imply that there may be a special indorsement expressly directing — 
» ~~ of part of the amount mentioned in the instrument. r 
ane 7. Section 21 was taken from the Law Commissioners’ draft, and deals with a 


. signed by two persons, and shewing that one of them subscribes only to an alternative lia 
| m.~ "We think it very doubtful whether such an informal instrument is a pronfissory note 
A and for this and other reasons we have omitted the section. Rises 

8. We have also omitted section 33, as the matter appears to us to be progr r 
for by the Indian Contract Act; for the same reason we have omitted the first h 


tion 43. 
9, We have omitted, as unlikely to be practically useful, sections 55 and 56, whi 





for the delivery without indorsement, but with intent to transfer title, of bills le 

order of a specified person or to a specified person or order, ~ “ RRND Te 
10. We have omitted section 59, as the matter is sufficiently covered the preceding 

section. : y ; rt wi , 




























1L. We do not think that the Bill should deal with collateral agreements,.and have 
fore struck out section 66. ee > 
12. We have amended the section (73, now 67) as to the dtawee’s term 
It now provides that the holder may allow the drawee twenty-four hours ( 
holidays) to consider whether he will accept the Bill. 7S cae 
13. We think that, in order to charge the drawer of a cheque, the bate 
bound to present it at the bank on which it is drawn before the relation betweer 
the banker has been altered to the prejudice of the drawer. We have altered 


ingly. 
14. We have omitted from section 97 the explanation relating to material eration of 
1h. We have made some changes in wording and arrangement. 4 Coen 
_ 16. The Bill No. ILI and the second report of the Select Committee h 
in English in all the local Gazettes except those for Assam and Réjputdna. — 
~ Bill and report in the vernacular has been reported only by the Gove 
: Bengal and the North-Western Provinees and Oudh and the Chief 
ge Aap Basel? 
17. Wi e exception of our Hon’ble Colleague Mr. Morgan, we 
might now be as amended. Mr. Morgan would omit a paving 
‘ hundis. In other respects he approves of the Bill. We recomm 
sideration be stayed until the new Law Commission has, reported 
think the Bill, as now amended, should be published with this report in 


* 





CaLouTta, ‘ " 
The 19th February, 1879. } ; 
Although I think that this. Bill is, on the whole, a ve 
relating to hw 
reference: 






the recognition which it accords. to local usages 

_ ation of the papers which have been received with 
experience as regards the existing practice regardi 
-, _SNY usages which call for special recognition at t 


EN ee ee reine Bsa ‘nto the 












iran. *Drawee in case of 


Er 
ys 17, Ambi 


instruments. 
18. Where amount is stated diferent in figures 
19, 
20.4 


of bill or note payable 

after date or sight, 

of bill or note payable 
or sight. 


44. 


45. 
46. 
47. 


48. 


49, 


~ 50. 


51. 
52. 
53. 
54, 


56. 


57. 


58. 
59. 


60. 


61, 


62 
63. 


41. 
42. 


43, 


. Who may negotiate. 


. Presentment for oie of instrument pay- 


. Instrument payable at specified place. 
. Presentment where no exclusive place speci- 


. Presentment when maker, &c., has no known rs 


. Presentment of cheque to charge drawer. — 
‘ 2 vale m of cheque to ra ad ni 






Discha Ps padtibiel’s liability, he Sis | 
Estop ——— denying original mig iy 


Pe ane secinay! sat capacity of payee el 
to indorse. 

Btoppel aginst denying sgnatie, 6 capac 
city of prior party 

Acceptor boul, though indorsement forged: 

Acceptance of bill drawn in fictitious name. 

Party crn | consideration liable beg subse- 
quent parties, 

Party not liable to one from whom no consi« ; 
deration moved. 

Partial absence or failure of seepage 
ation. . 

Partial failure of consideration not ‘consist ee 
























































ing of money. ne at Ais 
CHAPTER IV. - * 4 

Or Necoriation. 
Negotiation by delivery. ae ¥ 


Negotiation by indorsement. 

Conversion of indorsement in blank inter 4 
indorsement in full. 

Effect of indorsement, . ove €3 


sh mg 

Indorser who excludes his own liabili “4 
makes it conditional. a i 

Holder deriving title from holder in due ”— 
course, LN 

Instrument indorsed in blank. nd 

Conversion of indorsement in blank into in- 
dorsement in full. 

Indorsement for part of sum due. 

Legal representative cannot by deli 
negotiate instrument indorsed y de- 
ceased, 

Instrument obtained by unlawful means or 
for unlawful consideration. 

Instrument acquired after dishonour or — 
overdue. , f 

Accommodation note or bill. 


. Instrument negotiable till payment or satis« 


faction. o 


CHAPTER V. 
Or PResENnTMENT. 





. Presentment for acceptance. 

. Presentment of promissory note for sight. 

. Drawee’s time for deliberation. 

. Presentment for payment. 

. Hours for presentment. 

. Presentment for~ payment of instrument 


payable after date or sight. 


- Presentment for payment of promissory 


note payable by instalments. 







able at specified place and not elsewhere, 








fied. 










place of business or residence, 
























Or Payment ann InTEREsT. 
82. To whom payment should be made. 
83. Interest when rate specified. — 
84. Interest when no rate specified. 2 
85, Delivery of instrument on payment, or in- 
~ demnity in case of loss, s 


CHAPTER VII. 


Or DisCHARGE FROM LIABILITY ON Nores, Bruis 
AND CHEQUES. 
86. Discharge from liability : 
~ (a) by cancellation : 
(b) by release : 
(c) by payment. = 
87. Discharge by allowing drawee more than 
twenty-four hours to accept. 
88. When cheque not duly presented and drawer 
~ damaged thereby. 
89. Cheque payable to order. ; 
90. Parties not consenting discharged by condi- 
tional or limited acceptance. 
91. Effect of material alteration. 
Alteration by indorsee. 
_ 92. Acceptor or indorser bound notwithstanding 
as previous alteration. : 
93, Payment of instrument on which alteration 
is not apparent. 


CHAPTER VIII. 
Or Notice or Disonour. 

94. Dishonour by non-acceptance. 

95. Dishonour by non-payment 

96. By and to whom notice should be given. 

97. Mode in which notice may be given. 

98. Party receiving must transmit notice of dis- 

onour. 

99. Agent for presentment. 
100. When party to whom notice given is dead. 
101, When notice of dishonour is unnecessary. 


CHAPTER IX. 
Or Norine anp Protest. 
102. Noting. 
103. Protest. 
Protest for better security. 

104. Contents of protest. 

105. Notice of protest. 
106, Protest for non-payment after dishonour by 
: non-acceptance, 














CHAPTER X. 
Or Reasonasie Tre, 
107. Reasonable time. 
108. Reasonable time for presentment. 
109. Reasonable time of giving notice of dis- 
honour. , 
110. Reasonable time for transmitting such notice. 





CHAPTER XI, 
Or AccrpTance AND Payment ror Honour, 
111, Acceptance for honour, f 
es Acceptance not specifying for whose honour 





“| 118. Cheque.erossed generally, — 
119, Cheque crossed specially, 





120. Crossing after issue. 
121. Payment of cheque crossed gen 
Payment of cheque crossed sp 
Payment of cheque crossed 
than once. ; 
128. Payment in due course of crossed 
124. Payment of crossed cheque out of 
125. Cheque bearing “ not negotiable. 


122. 





CHAPTER XIV. 


Or Fortean Bus. 


126. Set of bills. 
127. Holder of first acquired part entitled 
128. Drawee in case of need. 
129. Protest of foreign bills. "3 


a edi 
CHAPTER X¥.. > 
Or Lyrernationan Law, 
130. Law governing liability of maker, a 
or indorser of foreign instrument. 
181, Law of place of payment : 
132. Instrument made, &c., out of ish 
but in accordance with its law. 
133. Presumption as to foreign law. 
a i S 
No. IV. egncnan k 
4 Bill to define and amend the law. re 
Promissory Notes, Bills of Hachange 
Cheques. tee) et ) 
Wuerzas it is — to define and amend 
pari ‘sin ae * 

Preamble, sory Note: " i a 
and Cheques; It is hereby enacted 


ScHEDULE. 




















Short title. zs 
ments d 
It extends to the whole of Brit 4 
Local extent. herein ¢ ' 
any Joc 
tmp weal pafon 
Paper Currency Act, 1871, : 





J 
2. On and from 
* Repeal of enactments, 5) 














rm dating aon 
1ey which he may owe me. 


Pete oe Mle days after my 


Gamescr ars D's death, provided D 
to pay that 


promise to pay B Rs. 500 and to deliver to him my 
Bion int Sonuary next 
7 instruments respecti respectively marked (a), and (4) are 


ON e instruments respeétively marked 


and (4) are not promissory notes. 

of exchange is an instrument in 
writing containing an un- 
conditional order, signed 


by the maker, directing a certain person to 
a certain sum of money only to, or to the 
dr oy 8 certain person or to the bearer of the 


BA poe a bill of drawn ona 
- che specified banker and not 
bt expressed to be payable 

‘otherwise than on demand. 

7. The maker of a bill of exchange or ch 
called the “ drawer ; 


“an 


* € Drawer.” person thereby directed to 
TRewese/? pay is talled the “ drawee.” 
Wee ar De nome of an person in 


addition to the drawee to be 









Tigh fesorted to in case of need, 
cileh *« drawee in case of need.” 
drawee of a Dill has signed his assent 
the bill, or if there are 
more thereof than one, 
, and delivered the same, or 
to the holder or to some 
is called the “ acceptor.” 
refused and the bill is 
' dened for non-acceptance, 
‘and any person accepts it 
honour of the drawer or of any 
‘ag person is called an 





















Fences order the money is 
the ieee directed 


eaiennr note, bill of 


3 r meansan 
“atime me his oe 


£ and to receive or re- 


from the parties 


GPE ears ts 


ordered to be paid. 


«Holder 





payable to, or to 
sy espa before the amount mentioned in Bd 
yable, and without having sufficient 
ae ieve that any defect existed in the title 
of the person from whom he derived his title. 

10. “ Payment in due course” means payaiiont i in 
accordance with the apparent 
tenor of the insttument in 
good faith and without negli- 
gence to any person in possession thereof under 
circumstances which do not afford a reasonable 
ground for beli that he is not entitled to 
receive payment of amount therein mentioned. 

11. A promissory note, bill of exchange or 
cheque drawn or made in 
British India, and made pay- 
able in, or drawn upon any 
person resident in, British India shall be deemed 
to be an inland instrument, 

12. Any such antennas stale drawn, made or 

e payable shall be deemed 
Foreign instrument. —_ be a foreign instrument. 
18. A “ negotiable ne ee a promis= * 
sory note,-bill of exchange or 
mer ceotiable _instru- cheque expressed to be pay- 
able to a specified person or 
his order, or to the order of a specified person, or 
to the bearer thereof, or to a specified person or 
the bearer thereof. 

14. When a promissory note, bill of exchange 

or cheque is transferred to 

Negotiation. 


any person, so as to consti- 
tute that person the holder 

thereof, the instrument is said to be negotiated. 
15. When the maker or holder of a negotiable 
instrument signs the same, 


« Pa t in due 
aim 


Inland instrument. 


Indorsement. otherwise than as such maker; 
for the purpose of tia~ 
tion, on the back or face thereof or on a slip of 


paper annexed thereto, or so signs for the same 

urpose a stamped paper intended to be completed 
as a negotiable instrument, he is said to indorse- 
the same, and is called the “ indorser.” 


16. If the indorser signs his name only, the in- 
dorsement is said to be “ in 
blank,” and if he adds a di- 
rection to pay the amount 
mentioned in the instru- 
ment to, or to the order of, a specified person, the 
indorsement is said to be 
© in full;’’ and the a) 
specified is called the “ indor- 
see” of the instrument. 


17. Where an instrument may be construed 


either as a promissory note 

Ambiguous —instra- 4 bil] of exchange, the holder 
mene may at his election treat it 
as either, and the instrument shall be thencefor- 


ward treated accordingly. 
18. 1f the amount undertak 


Indorsement “in 
blank” and “ in full.” 


* Indorsee.” 


Z 
ra 
i 
$ 
7 


aid is stated 
Where amount = is and i 
stated diderent'y 1 amount stated in word 
feereee” be the amount uz 





ete payable on demand. 


20. Where a stamped paper, which is intended : 


to be completed as a negotia- 
pi romgy seamed tari: bie instrument, is ces and 
r delivered by a contpetent 
wes as maker, drawer, acceptor or indorser, the 
hol thereof may complete the same by filling 
up any blanks therein, and the person so signing 
shall be liable upon such instrument, in the capa- 
city in which he si the same, for any amount 
which may be specified therein not exceeding the 
amount pf the stamp thereon: provided 
‘that as between Nis person delivering and the 
person receiving the instrument nothing in excess 
of thé amount intended sf them to be paid shall 
be recovered. 


x Mlustration, 


A stamped paper intended to be completed as a nego- 
tiable Seiea is made payable to “ or ofder :” the 
holder of such instrument may fill up the blank with his 


own name, or that of any other person. 
21. In a promissory note or bill of exchange the 
expressions “ at sight” and 


“ At sight.” i 
“On presentment.” on presentment” mean on 
i After sight.” demand. The expression 


“after sight” means, in a promissory note, after 
presentment for sight, and in a bill of exchange, 
after acceptance or protest for non-acceptance, 


22. The maturity of a promissory note or bill 
of exchange is the date at 
which it falls due. 
Every promissory note or bill of exchange 
which is not expressed to be 
Days of grace. payable on demand, at sight, 
or on presentment, is at maturity on the ‘third day 
after the day on which it is expressed to be payable, 


23. In calculating the date at saree a hows 
sory note or of ex 
of i. rp ligeon 4 made payable a stated num- 
so many months after ber of months after date or 
date or sight. after sight, or after a certain 
event, is at maturity, the period stated shall be 
held to terminate on the day of the month which 
corresponds with the day on which the instrument - 
is dated, or presented for acceptance or sight or pro- 
tested for non-acceptance, or the event happens, or, 
where the instrument is a bill of exchange nee 
yable a stated number of months after sig 

son has been accepted for honour, with the te 
which it was so accepted. If the month in which 
the period would terminate has no corresponding 
day, the period shall be held to terminate on the 
last “day of such month. 


Illustrations. 
a) A oN ble instrument dated 29th Jan 1878 
hate faye t one month after date. The fo late ie 
at maturity on the third day after the 28th February 1878. 
{b) A negotiable instrument dated 30th Mh Ae Pein 1878 - 
. made payable three months after date. 
ut maturity on the 3rd December 1878. 
ave A issory note or bill of exchange, dated lst 
‘ seu Lets, Ard made payable three ae after date. | 


“ Maturity.” 






oa 






ples is at maturity on the 3rd December 1878. 
. aC eng he i ths poe | 
Calculating sory note of 
. teary mete payable pi erin a: ‘oeptain | 
wher date ager lye eg date 
ee. it or a 
ti even nat maturity, the hay fe ds 





Prats Ae 


I med, and shoe ar if 


or fraud, or has been 6 


of proving that the 


When day of 
is a holiday. 
deemed to be due on the next, 
day. 


Buplanation.—The expression 
includes Sundays : New- Year’s day 
if either of such days falls on 


following Monday : Good-Friday ; 
day declared by the Local Goy 
tion in Be oflici ett te be 





-— 





Diiindnieas as | 
negotiable instruments; ~ 


of sondasansion ; 


ment, when it has been 
tiated or transferred, pate 2 
negotiated or transferred for ‘ciadblieds 


(6) that évery negotiable instrament 









wm 

(c) that every accepted bill of exchan 

as to time of accept- time tes Its data a ers 
prt its maturity: 

(d) that every transfer of a ) 

as to time of transfer ; arc: ha made 









ments; 







Sey pms eae i - 
(/) that a lost pcan note, bill ex- 


as to stamp 5 pity cheque | 
is a holder i 


(9) that the holder of a 
hat holder * 

Pip eng provi 

from its lawful owner, or 

lawful custody thereof, by 






























or acceptor thereof 
fraud, or for unla 








course lies upon him. 





















wae. rae 






























a ee 














sentative of a deceased person 
‘ who signs his name to a pro- 
gal Te- missory note, bill of 


ere: or. e, is liable 






y 
; imits his liability to 
f the assets received by him as such. 
there are several drawees of a bill of 
who are not part- 
~ ‘ners, each of them can 
aur it for himself, but none of 
acceptit for another without his authority, 


32. ‘The drawer of a bill of exchange or cheque 


Pate » in case of dishonour 
Litibility of drawer. the drawee or acceptor 
' 4 
























gee having sufficient 
of the drawer in his 
properly applicable to 


|. theque, ¥ the payment of such cheque, 
“must ' e | hen duly required BO to do, 
and, in such payment, must compensate 


caused by snch 


we 





S&sz 
ees, 


gE 





cater loss or damage caused 
such ho! an. or caus 
by such AGlikon. provided due notice of dis- 
honour has been given to, or received by, such 
indorser as herei provided, 

Every indorser after dishonour is liable as upon 
an instrument payable on demand. ws 

The provisions of this section are subject to 

of sections 27, 29, 48, 49, 50, 59, 60, 62, 

65, 66, 68, 72, 76, 86, 87, 88, 90, 91 and 101, 


clause (a). 
87. Every prior party to a negotiable instra- 
Liability of prior ment is liable thereon toa 
parties to holder in due holder in due course until the 


course, instrament is duly satisfied, 


88, The maker of a romissory note or cheque, 
Maker, drawer and “ace of a bill of ex- 
acceptor principals, change until acceptance, and” 
f the acceptor are, in the 


absence of a contract to the contrary, respectively — 
liable thereon as principal debtors, ‘and the other 
parties thereto are liable thereon as snreti for the 


maker, drawer or acceptor, as the case may be. 


89. As between the parties so liable as sureties, 

"each prior party is, in the 

Prior party @ principal absence of a contract to the 

in respect of each subso- contrary, also*Jiable thereon 

as a principal debtor in re- 
spect of each subsequent party. 


INustration, 
A draws a bill payable to his own onder on B, who accepts. 
A afterwards indorses the bill to 0, C to D, and D to E. 
As between E and B, B is the principal debtor, and A, C 
and Dare his sureties, As between E and A, A is the 
Pe ek debtor, and C and D are his sureties. As between 
and C, C is the principal debtor and D is his surety, 


40. When the holder of an accepted bill of ex- 


ge enters into any con- 
Suretyship, tract with the acceptor which 
under section 134 or 135 


of the Indian Contract Act, 1872, would discharge 


’ 

his right to charge the other i 
case they are not discharged, , 

41. Where the holder of & negotiable instru. 

ment, without the consent of 

Discharge of indors- the indorser, destroys or im- 
wo Aabitity. pairs the indorser’s remed 
against a prior party, the indorser is discharged 
from liability to the holder to the same extent. as 
if the instrument had been paid at maturity, 


MNustration, 


Ais th elder of Ul of exchang made bis ag oe 
the order of B, which contains the following. iakoseement® ‘ 
in blank :— ‘ DT 


First indorsement, “ B.” 
Second indorsement, “ Peter Williams,” 
Third indorsement, “ W; 


him 


















di 



























t Ft: Tae agit 
Rasen - re 
42. No maker of pb siosrpa note; 
ers echoes and 
™ 
jostrumreies X - > of abi off 
honour of the drawer shall, in a 
- a holder in due course, be permitted to deny the 
~~ validity, of the instrument as originally made or 
43. No maker of a promissory note and no 
Estoppel against de- acceptor of a bill of ex- 
nying capacity of payee change payable to, or to the 
p SQ senarees order of, a specified person 
shall, in a suit thereon by a holder in due course, 
__ be permitted to deny the payee’s capacity, at the 
_ date of the note or bill, to indorse the same. 
»** 44, No indorser of ca negotiable fe eemae-nen 
an instdeny- Shall, in a suit thereon a 
ee capacity subsequent holder, be ig 
of prior party. mitted to deny the signature 
or capacity to contract of any prior party to the 
instrument. 
45. An acceptor of a bill of exchange already 
Acceptor bound, al- indorsed is not relieved from 
though indorsement liability by reason that such 
forged. indorsement-is forged, if he 
knew or had reason to believe the indorsement to 
be forged when he accepted the bill. 


46. An acceptor of a bill of exchange drawn in 
. a fictitious name and payable 
a Acceptance of bill +o the drawer’s order is not, 

rawn in fictitious name. . 
by reason that such name is 
fictitious, relieved from liability to any holder in 
due eourse claiming under an indorsement by the 
same hand as the drawer’s signature, and purport- 
ing to be made by the drawer. 

47. If at any time there has been consi- 

Party receiving consi- deration between any par- 
deration liuble to subse- ties to a negotiable instru- 
qnent parties, ment for the making, draw- 
ing, acceptance, indorsement, negotiation or trans- 
fer thereof, the party receiving such considera- 
tion is, in the absence of a contract to the contrary, 
liable upon the instrument to all subsequent parties 
thereto, and every subsequent holder is, as against 
him, a holder for consideration. 

The provisions of this section are subject to 
those of sections 27, 49, 50, 59, 65, 66, 68, 72, 
78, 76, 86, 87, 88, 89, 90 and 91. 

Ttlustrations. 

(a) A indorses a bill of exchange to B, at the request of 
C, for C’s account with B. B is a holder of the bill for con- 
sideration, and if he indorses it as a present to D, Disa 
holder for consideration as ugainst A. 

+ (b) A, the holder of a negotiable instrament, indorses it 
in full to B, in the belief that B has done something which 
he has not done. B, for consideration proceedin; m C, 
jndorses the instrument in blank to C, and C in it to 
D. D strikes out C's indorsement. Dis a holder of the in- 
strument for consideration as against B. 


48. When there was no esc BS for the 
making, drawing, acceptance 

fee amty not liable te tae, Of indorsement of a negoti- 
so ygioresal able instrument, or when the 
s consideration bas wholly fail- 
ed,.the maker, drawer, acceptor or indorser 18 not 
liabl¢ thereon to the party in whose favour the 


ins mt was so made, drawn, 
eee or to any party clang tieugh 









consideration was given 


ee for the ’ ‘ 
ait thereon 0 
‘ rod has subsequently failed 
‘in imme 
ed to recei 
tionally reduced. 

Faplanation. —The drawer of a bi 
stands in immediate relation with 


























jough 
through whom he | , 
» drawer, acceptor | 


holder standi 
signer is enti 


The maker of a 


A. B aceepts the 


Rs. 400. 


of money, 


duced. 


Negotiation by 
very. 


happens. 









ment has been n 
(b) A, the hol 


and B has become 
52. Subject 


dorsewent. 


or cheque, stands in immediate 
payee, and the indorser with his 


signers may by | t stand 
relation wi Ay aa esis 
A draws a bill on te 500 p 
H ree 

non-payment. A sues B on the bill. 


accepted for value as to Rs. 400, and as an ‘ 
to the plaintiff as to the residue. A can 


Partial failure of con nll tenet . 
sideration not consisting note, bill of. s 


in money without collateral enquiry, 
been a failure of that part, the sum w 
standing in immediate relation with 
entitled to receive from him is p 


delivery thereof. ares 

Brception.—A promissory note, bill of exchange 
or cheque delivered on condition that it is not to 
take effect except in a certain event is not i 
tiable (except in the hands of a holder for ue 
without notice of the condition) unless: 


(a) A, the holder of a negotiable i 
bearer, delivers it to B’s agent to keep for | 


bearer which is in the hands of A’s banke 
time the banker of B, directs the banker 

trument to B’s credit in the banker's 
banker does so, and ly now 
ment as B's agent. 


Negotiation by in- 


orto a specified person ‘ 
the holder by in 






" ee 


promissory note, b 











50. Where a part of the consideration fe : 


ei 






cheque, though 
ing of money, 18 
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CHAPTER IV, | 
Or Necoriation. 


eae 
51. Subject to the provisions of section 62, 


a promissory note, bill of 

exchange or cheque payable 

to bearer is nego by 
wf 


deli- 





oe 
Illustrations, — 










iated. i ; 
of a negotiable | 
















The. 
the holder of it. 
to the provisio 


do) 


such event — 

































a et itn 





contents to C, being part of the considera- 
rtain deed of Gadgumbel cepcnied ty C to the 


mts do not exclude the right of further 


sole maker, drawer, payee or in- 
: dorsee, or all Pa joint 
Sous ers, drawers, payees or 
of a negotiable instrument may, if the 
r of such instrument has not been 
ricted or excluded, as mentioned in section 54, 
indorse and negotiate the same. 
planation.—Nothing in this section enables a 
maker or drawer to indorse or negotiate an instru- 
ment, unless he is in lawful possession or is holder 
thereof ; or a payee or indorsee to indorse 
or negotiate ant instrument, unless he is holder 
thereof; 

























Illustration, 


drawl payable to A or order. A indorses it to 
n ment not containing the words “or order” 
words. B may negotiate the instrument. 


indorser of a negotiable instrument 
excludes may, by express words in the 
lity or indorsement, exclude his own 
liability thereon, or make such 
} of the indorsee to ie the 
theréon, depend u the happening 

event, al such event may 


er so excludes his liability and 
s the holder of the instru- 
diate indorsers are liable to 








tity for the payment of the bill, with power to the drawer 
to sell the 


ed the proceeds, but indorsed the bill to A. 
subject to the same objection as the drawer's 


till payment or satis. 
faction, 


thereof by the maker, drawee or 1 
after maturity, but not. : 





59. If a negotiable instrument afterhaeing 
acai sary gpa is indo} 

vi ndorse- jin E amount of 
“ eutin ks poe es, in- cannot be claimed from the 
: in in full, except by the 
person to whom it has been indorsed in f , or by 
one who derives title through such person. 
















60. No writing on a negotiable instrumen is 
valid for the purpaseeeient Pe 
tiation if such writing pur- 
ports to transfer only a part 
of the amount of the instrument. 







Indorsement for part 
of sum due. 













3 61. The legal representative of a deceased 


Legal representative Person eannot negotiate by ee 
cannot by delivery ouly deliv : only a promissory ~ 
fakoveall by Y canice-ygpad note, bill of exchange or ie 


cheque payable to order and 
indorsed by the deceased but not delivered, 


62. When a negotiable instrument has been 

Instrument obtained lost, or has been obtained 
by unlawfal means or for from any maker, acceptomor 
unlawful consideration. holder thereof by means of 
an offence or fraud, or for an unlawful consideration, 
no possessor or indorsee who claims through the 
person who found or so obtained the instrument is 
entitled to receive the amount due thgreon from’such 
muker, acceptor or holder, or froth any party prior 
to such holder, unless such possessor or indorsee is, 
or some person through whom he claims was, a 
holder thereof in due course. 


we *R a ears: dest 


63. The holder of a negotiable instrament, who 

Instrument acquired has acquired it after dis- 
after dishonour or when honour, whether by non- 
overdue. tance or non-payment, - 
with notice thereof, or after maturity, has only, 
as against the other parties, the rights thereon of 
his transferor ; 

Provided that any person who, in good faith 

and for consideration, be- | 

Accommodation note comes the holder, after «] 
or bill, maturity, of a promissory 
note or bill of exchange made, drawn or ted 
without consideration for the purpose of enab ing 
some party thereto to raise money thereon, may 
recover the amount of the note or bill from any 


prior party. 


=| eS 
NSE Pais Altre pwr 


» Qe r 
ar 


Itlustration. “| 


The acceptor of a bill of exchange, when he acce it 
deposited with the drawer certain sas a colla secu 















aud applysthe proceeds in discharge of the 

bill if it were not paid at maturity. The bill not having 
been paid at maturity, the drawer sold the fe — 
is 











“ 
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64. A negotiable instrament may be 
Instrument negotiable (except by the maker 




















. 









+ > be fo 


Sho a: Presentment for pay- 








65..A dill of exchange pa 


Prosentuient for ac- specified therein for present~ 
ceptance,  ~ 
i drawee thereof for acceptance, 

if he can, after reasonable search, be found, by a per- 


able time after it is drawn, and in business hours 
on a business day. In default of such present- 
oa mepey thereto is liable thereon to the 
) making such default. 

e wee cannot, after reasonable search 

the bill is dishonoured. 

1¢ bill is directed to the drawee ata particular 
place, it must be presented at that place; and if at 
the due date for presentment he cannot, after 
reasonable search, be found there, the bill is dis- 
honoured. ° 


66. A promissory 


note, payable at a certain 
Ee oe Tae! riod after rani a be 

Se ene resented to the maker there- 
ieee Sew Be se of for sight, by a person 
entitled to demand payment, within a reasonable 
time after it is made and in business hours on a 
business day. In default of such presentment 
no party thereto is liable thereon to the person 
we Ti such default. 

67. The holder may allow the drawee of a bill 

of exchange presented to him 
4 Drawee’s time for de. for acceptance twenty-four 
~ Jiberation. : hours (exclusive of public 
o “=. holidays) to consider whether 
he will accept ft.” ” 
68. Promissory notes, bills of exchange and 
cheques must be presented 
for payment to the maker, 
acceptor or drawee thereof 
rs by or on behalf of the holder as here- 
inafter provided. In default of such presentment, 
the other parties thereto are not liable thereon to 
such holder. 

Exception,—Where a promissory note is payable 
on demand and is not payable at a specified place, 
no presentment is necessary in order to charge the 
maker thereof. 

69. Presentment for payment must be made 
Nr ag during the usual hours of 
icon ‘fo business, and, if at a banker’s, 

within banking hours, 


Presentment for pay- 
ment, 


| a 70. A promissory note or bill of exchange, 


made payable at a specifi- 
ed sonia after ake or 
sight thereof, must be pre- 
sented for payment at ma- 
turity. 
71. A promissory note payable by  instal- 
ii ent for pay. ments must be presented 
ment of py note for “payment on third 
payable by instalments, day after the date fixed for 
jent of each instalment; and non-payment on 
‘présetitment lias the same effect as non-pay- 
note at maturity. 
‘s ye 


ment of instrument pay- 
able after date or sight. 


t 1 


cee =, drawn. or ac- 
cepted payable at a specified 
place and not elsewhere must, 
PS charge any Biely 


ile after. sight , ***Pecited piace © 
“must, if no time or place is | 


ment, be presented to the | 


son entitled to demand acceptance, within a reason- oer place speci- 








note, bill’ of exchange or 


0, = 














Instroment 





or drawer thereof, be pr 
that place. ; 
74. A promissory note or bill 


where 















Presentment 


fed. 

one of the places specified (if any 
of business (if any), or at the — 

the maker, drawee or acceptor 1 
may be. 3 


75. If the maker, drawee 


Presentment when n : 
maker, &c.,, has no known p 
known place of business» fixed re 
or residence, is specified 
for presentment for acceptance p 
presentment may be made to hin 
wherever he can be found. 


76. A cheque must, in order - 


drawer, be pre 
wagers bunk upon. which it isd 


































the drawer and his banker has been 

the prejudice of the drawer. pi 
77. A cheque must, in order to 

Presentment of cheque Laser 


ype a or time after delivery 
such person. Me 
78. Subject to the provisions of section 33, 
negotiate’ "7 
Pahebnvcre aoa “red in- able on demand — 
lanad, te °° presented for paymt 
a reasonable time 
received by the holder. ‘ 





79. Presentment for acceptance’ Qt. 

Presentment by orto SY be made to t 
oe a me rer: ; 
ceased, or ee maker or 
insolvent, wigs as acu peel ae 
the drawee, maker or acceptor has died, to 
legal representative, or where he has been declared 
an insolvent, to his assignee. 5 





as ed, 
When presentment honoured lt a for. 
unnecessary, the 
following cases :— ; eo ieee 
(a) if the maker, drawee or 
ally prevents the presentment of 
or, if the instrument: ps 
of business, he closes such 
during the usual business-b 
if the instrument being p 
specified place, neither he n 
ized to pay it attends at su 
usual business hours, or 


» 














such discharge; " 





, ‘ we 
(e) to all parties thereto, if the instrament. 
by payment. pera bearer, or has been 
indo 





maker tor or indorser makes ment 
due Sours of the amount due naa : 








rsed in blank, and nae 















































so negligently or im- | 87. If the holder of a bill of exchange allows 
elingns tock uch bill Discharge by allow. thedrawee more than twenty- © 


ing drawee more than four hours to consider 
twenty-four hours to whether he will accept the cl 
accept same, all previous parties not. © ” 
consenting to such allowance are thereby discharged : 
from liability to such holder. 


he must compensate 






88. When the holder of acheque fails to pre- 
sent it for payment, and the 
When cheque not duly drawer thereof sustains loss 
Tinuged thersby."""" or damage from such failure, 
3 he is discharged from liability 

to the holder. 


89. Where a cheque payable to order, purports 
tis be indorsed by ian 

Cheque payuble to behalf of the payee, the 
auier. drawee is discharged by pay- 
’ 


provisions of section 86, 
clause (c), payment of the 
t amount due on a promissory 
note, bill of exchange or 
order to di the maker or 
to the holder of the instrument. 
interest at a specified rate is ex- 
eet pressly made payable ona 
rate promissory note or bill of 
é 3 exchange, interest shall be 
; ‘at the rate specified, on the amount: 
and from the date of the instrument, until tender 
or realiz | of iy amount ~ thereon, or until 
such date after the institution of a suit to recover 
such amount as the Court directs. 
84. When no rate of interest is specified in the 
$ ; instrument, interest on the 
Interest when no rate amount thereof shall, except 
wan in cases provided for by the 
Code of Civil Procedure, section 532, be calculated 
at the rate of six per centum per annum, from 
which the same ought to have been 
e part , until tender or realiza- 
thereon or until such 
tion of a suit to recover such 
directs, 
—When the ch is the 
n inst Detected ty cane = 
to pay interest only from 
8s notice of the dishonour. 
liable to pay, and called upon 
the holder thereof to pay, 
re amount due on a promis- 
_ sory note, bill of exchange or 
bebe before payment en- 
n, and ison pa it enti- 
up, to him, or, if the instru- 
produced, to be indemni- 
thereon against him, 




















ment in due course. 


90. If the holder of a bill of exchange acqui- 

Parties not consent. &8¢e8 in a conditional accept- x 
ing discharged by con- ance, or one limited to. part 
ditional or limited ac- of the sum m Soned iutthe te 
ceptance. bill, or w: bstitutes a 
different place or time for payment, or which, 
where the drawers are.not ners is not signed 
by all the drawees, all previous parties whose con- 
sent is not obtained to such acceptance are dis- 
charged as against the holder and those claiming | 


under him. 





i 





91. Save as provided in sections 20, 53, 90 
, and 120, any material alter- 
Stree of nuterial ation of a negotiable instru. 
: ment renders the same void 
as against any one who isa party thereto at the 
time of making such alteration and does not ¢on- 
seut thereto, unless it was made in order to 
out the common intention of the original parties ; 
and any such alteration if made by an indorsee, 
Alteration by en- discharges his indorser from 
dorsee. all liability to him in respect 
of the consideration thereof. <p 
The provisions of this»section are subject to 
those of sections 20, 53, 90 and 120. 


















92. An acceptor or indorser of a negotiable 
Acceptor or indorser instrament is bound by his 
bound notwithstanding acceptance or indorsement 
previous alteration. notwithstanding any previous 


alteration of the instrament. 


93. Where a promissory obi fll. xc 
instru. OF Cheque “has been mi 
seiat’ co which siters: ly altered,’ bub A 
tion is not apparent. appear to have beet 
















2 where a cheque is 
waits does not at the time of 


. ot to have had a 
ies ‘ } 


¥. 








Pd 


- it must be given within a reasonable time after 


the party'for whom it is intended. 


within 






payment thereof by a person or banker 


and paying the same according 
dior thaeof at the time of paym i 
in due course, shall discharge such person or banker 
‘from all liability thereon, and such t shall 


not be questioned by reason of the instrument 
having been altered, or the cheque crossed. 


CHAPTER VIII. 


Or Norice or Disnonovr. 

94. A bill of exchange is said to be dishonoured 
by non-acceptance when the | 
Tire ong by non: Grawee, or one of several 
as drawees not being partners, 
makes default in st DE upon being duly re- 
‘quired to accept the bill. ; 

Where the drawee is incompetent to contract 
the bill may be treated as dishonoured. 


95. A promissory note, bill of exchange or 

cheque is said to be dis- 

Dishonour by non honoured by non-payment 
~— when the maker of the note, 
acceptor of the bill, or drawee of the cheque makes 
default in payment upon being duly required to 
pay the same. 

96. When a promissory note, bill of exchange 

ia tat an ae olin or cheque is dishonoured by 

non-acceptance or non-pay- 

sie res ment, the holder thereof, 8 

some y thereto who remains liable thereon, 

must give notice that the instrument has been so 

~ dighonoured to all other parties whom the holder 

‘seeks to sdkeseverally liable thereon, and to some 

“one of several parties whom he seeks to make 
jointly liable thereon. 

Nothing in this section renders it necessary to 
give notice to the maker of the dishonoured promis- 
sory.note, or the drawee or acceptor of the dis- 

bill of exchange or cheque. 

97. Notice of dishonour may be given to 

a duly authorised agent of 
the person to whom it 
is required to be given, or, 
where he has died, to his legal representative, or, 
where he has been declared an insolvent, to his 
assignee ; may be oral or written; may, if written, 
be sent by post; and may be in any form ; but it 
must inform the party to whom it is given, either 
in express terms or by reasonable intendment, that 
the instrument has been dishonoured, and in what 
way, and that he will be held liable thereon; and 


Mode in which notice 
may be given. 


dishonour, at the place of business, or (in case such 
has no place of business) at the residence of 


If the notice is sent by post and miscarries, such 
miscarriage does not render the notice invalid. 

98. Any party ee notice of ere eaten 
Party receiving must ™ , in order to ren an 
econ Souge stax prior’ ‘party liable to himedlf, 
honour Fo transmit it to such / 
time, unless such party other- 

as provided by section 96. 


















honour is unnecessary. hono 
(a) when it is dispensed \se 
entitled thereto ; Ben 
(2) in order to charge the « 
countermanded payment ; 
(c) when the party cha 
damage for want of notice ; 
(d) when the party ent 
after due meg found; 
give notice is, for any oth 
any fault of his own to git 
(e) to charge the drawers, 1 
also a drawer ; ey By 
(f) in the case of a promissory not 
not negotiable; ofthis 
(g) when the party entitled 
the facts, promises unconditio 
amount due on the instrument. 






















































«© Ov Notine ann 


102. When a promissory note 
change has 
by non. 


La der! 
cause such dishonour to be noted by 
lic upon the instrument, or upon a 
thereto, or partly upon each. 

Such note must be made within 
time after dishonour, and must specify 
dishonour, the reason, if any, a sane 
honour, or, if the instrument has n 
dishonoured, the reason why the 
dishonoured, and the notary’s 


103. When a promissory not 
within a reasonable Pepa 
be noted and certified by a 1 
certificate is called a protest, a 
instrument, on proof of the 
shall presume the fact of 
until such fact is disproved. 

When the of a 


Protest for 
security, 


Noting. 




























If the said parties carry on business or live 
th thv tea ghee cos notice is given within a - 
reasonable time if it is despatched in time to reach 
its destination on the day next after the day of dis- 


honour, 


110. A party receiving notice of dishonour, 

Rpm teen who ope to enforce his right 

Reason inst a prior , trans- 

isi sues anoint man mite the Sion elite a 

reasonable time if he transmits it within the same 

time after its receipt as he would have hadeto give 
notice if he had been the holder, 










the note or Bill has been dishonoured, 
we and time of dishonour, and when better 
thas been refused, the place and time of 














the event of an acceptance for honour 
ayment for honour, the name of the person 
m, of the person for whom, and the manner 

ch acceptance or payment was offered 
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CHAPTER XI. ( 


Or Accrprance AND Payment For Honour. 


111. When a bill of exchange has been noted 

or protested for non-accept- 

Acceptance forhonewr. anos or for better security, 

any person may, with the 

consent of the holder, by writing on the bill, accept 
the same for the honour of any party thereto. 


112. Where the t- 
Acceptance not speci- ance does not express 
pine | wines honour whose honour it. is made, it 
: shall be deemed to be made 
for the honour of the drawer, 






. When a promissory note or bill of ex- 

Fi RAN change is required by law to 
Notice of protest. be protested, notice of such 
ae i protest must be given in- 
stead of notice of dishonour, in the same manner 
and subject to the same conditions ; but the notice 


may be given by the notary public who makes the 


106. All bills of exchange drawn payable at 
Protest for non-pay- 80me other place than the 
ment after dishonour place mentioned as the resi- 
by non-receptance. Se of the drawee, and 
which are dishonoured by non-acceptance, may, 
without further presentment to the drawee, 
notested for non-payment, in the place specified 


i t, unless paid before or at maturity. 113. An acceptor for honour binds himself to all 


Linbility of acceptor parties subsequent to the 
for honour, party for whose honour he 
aceepts to pay the amount of the bill if the drawee 
do not; and such party and all prior parties are 


liable in their tive capacities to com 
the acceptor for Aint for all loss “a 





CHAPTER X. 


_ Or Reasonaste Tore. 

107. In determining what is a sie yc time 
r presentment for accept. 

ee loos te payment, for giving 
notice of dishonour and for noting, regard shall 
be had to the nature of the instrument and the 
usual course of dealing with respect to similar in- 
struments; and in caleulating such time, public 
holidays shall be excluded. 


108. Presentment is made within a reasonable 
Reasonavle time for time, within the meaning of 


sustained by him in consequence of such’ 2 
ance. 

But an acceptor for honour is not liable to 
the holder of the bill unless it is presented, or (in 
case the address given by such acceptor on the 
bill is a place other than the place where the bill 
is made payable) forwarded for presentment, not 
later than the day next after the day of its matu- 
rity. 


114. An acceptor for honour eannot be ¢ 
When acceptor for hor» unless the bill has at its 






Presentment, sections 65, 77 and 78, if it | oUt muy be charged. maturity been presented to a 
ia made on the business day next after that on | the drawee for payment and has been dishonoured 
which the holder recei instrument referred | by him, and noted or protested for such dishonour. 


no mo ay than is occasion- 
of the parties to the instrument 





115. When a bill of exchange has been noted 
Payment for honour, °F protested for non-pay- 
ment, any person may pay 
the same for the honour of any party liable to y 
the same, provided that the person.so paying 
previously declared before a notary public the 
party for whose honour he pays, and that such des 
claration has been recorded bysuch notary public, 



















116. Any person so peying ia entitles all the 

f fe rl 1m respect of the bi 
henepts.  ab Oe alltel 
such payment, and may recover from the p 
whose honour he pays all sums: so paid, 






nour is given 
business or live (as 

dase may be) in different 
given within. a reasonable 











by the next or on-|.interest thereon and with all expenses 
ease ineurred in making such payment, ey 
nay eae Bee ate. a A yeilen eNa 
‘ . 30 } % ga 
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A fat aA Where aia ; 
8 may cross nt aga generally, 
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CHAPTER XII. 


Or ComMPENSATION. 


117. The compensation payable in case of dis- 
Reales as to compensa- honour of a promissory note, 
tion. bill of exchange or a 
by any party liable to the holder or any indorsee, 
shall Aste in cases provided for by the Code of 
Civil Procedure, section 532) be determined by the 
following rules :— 

(2) The holder is entitled to the amount due 
upon the instrument, together with the expenses 
properly incurred in presenting, noting and protest- 
ing it ; 

» (b) When the person charged resides at a place 


© different from that at which the instrument was 


le, the holder is entitled to receive such sum 


: at the current rate of exchange between the two 


places ; 

(¢) An indorser who, being liable, has paid the 
amount due on the same is entitled to the amount 
go paid with interest at six per centum per annum 
from the date of payment until tender or realiza- 
tion thereof, together with all expenses caused by 
the dishonour and payment ; 


(d) When the person charged and such indorser 
reside at different places, the indorser is entitled to 
receive such sum at the current rate of exchange 
between the two places ; 


(e) The party entitled to compensation may 
draw a bill upon the party liable to compensate 
him, payable at sight or on demand, for the 
amount due to him together with all expenses pro- 
perly incurred. by him. Such bill must be accom- 
panied by the instrument dishonoured and the 
rotest thereof (if an If such bill is dis- 
Pomered’ the party denon the same is 
liable to make compensation thereof in the same 
manner as in the case of the original bill. 


CHAPTER XIII. 


Or Crossep CuEQues. 


118. Where a cheque bears across its face an 
addition of the words “and 
company” or any abbrevia- 
tion thereof, between two 

arallel transverse lines, or of two parallel transverse 
Coase simply, either with or without the words 
“ not negotiable,” that addition shall be deemed a 
crossing, and the cheque shall be deemed to be 
crossed generally. 


119. Where a cheque bears across its face an ad- 

* dition of the name of a bank- 

wang crossed *Pe- or. either with or without the 

aie words “ not negotiable,” that 

o— Pach vieapas a crossing, and the cheque 
si eem e crossed specially, and to 

crossed to that ae atid st 


Cheque crossed gener- 
ally. 


©) © 120. Where a cheque is uncrossed, the holder 


Setesncine me, ae geal 


the 


Py 
% “ale ges 
* fa 

















Where a cheque is crossed genera 
the holder may add the words “ not 

Where a cheque is crossed specia Ny 
to whom it is crossed may again cross it sp 
to another banker, his agent, for collection, 


121. Where a cheque is crossed : 
banker on whom it 


shall not ax, 


than to a ban’ ; 
MOL «eae 
Where a cheque is crossed specially, the — 
on whom it is drawn sg 
not pay it otherwise than to 
the banker to whom it is 
crossed, or his agent for collection, : 


122. Where a cheque is crossed specially to 


Payment of cheque 
crossed generally. 


Paymont of cheque 
crossed specially, 


Payment of cheque more than one banker, ex: 
crossed specially more when crossed to an agent 
than once. for the purpose of collection, 


the banker on whom it is drawn shall refuse pay- 
ment thereof. 


123. Where the banker on whom a crossed 
cheque is drawn has paid 
“iad rag in due course, the 
nker 
and (in case such cheque has Baa the a | 
the payee) the drawer thereof, shall respectively 
be entitled to the same rights, and be placed in — 
the same position in all respects, as they would | 
respectively be entitled to and placed in if the — 
amount of the cheque had been paid to and te- 
ceived by the true owner thereof. f 


Payment in due 
course of crossed cheque, 


124. Any banker paying a cheque crossed gen- i 

Payment of crossed erally otherwise than to a | 
cheque out of due banker, or a cheque crossed | 
course, specially otherwise than to 
the banker to whom the same is crossed, or 
his agent for collection, being a banker, shall be 
pee to the true owner of the cheque for any 
oss he may sustain owing to the i 
been so my ~ sist li 


125. A person taking a cheque crossed generally 

or peste bearing in either 
case the words “ not nego- 
tiable,” shall not have, and 
shall not be capable of giving, a better tatle to thé 


cheque than that which th 
he took it had. eee 


But a banker who has in good faith and without ° 
negligence received payment from a customer of a 
— crossed generally or ially to himself 
shall not, in case the title to the cheque proves 


Cheque bearing “ not 
negotiable,” 


- defective, incur any liability to the true owner of 


the cheque by reason only of having received such 
payment, 








_ CHAPTER bi sae 
Or Foxman Brus, 
126. Foreign bills of exchange may be drawn in 
Set of bills, each, part being ni” 
‘and containing a pt 
vision that it shall continue payable only s0 long # 


continue payable only 0 


unpaid. All the parts. tog 

he whole set constitutes only one 
guished when one of the parts, 
would be extinguished. 

or indorses 
of different 
liable on each part as if it were a 





nig ‘ 
ait wags the bill in favour 






127. As between holders in due course of different 
‘of first ac. parts of the same set, he 
ote entitled to who first acquired title to 
alley eet his part is entitled to the 
other parts and the money represented by the bill. 


‘Where a drawee in case of need is named 
ee ‘in a foreign bill of exchange, 
the bill is not dishonoured 
until dishonoured by such 
drawee, 


Drawee “in. case of 


129. Foreign bills of exchange must be pro- 

tested for dishonour when 

Protest of foreign such protest is required by 

bills, the law of the place where 
they are drawn. 


CHAPTER XV. 
Or Internationat Law. 


‘180. In the absence of a ogg get con- 

preriing trary, the liability of the 

ny of waker, Bove oo Ep act a foreign 

exc or cheque is regu- 

lated in all essential matters by the law of the 

place where he made the instrument, and the re- 

ive liabilities of the acceptor and indorser by 

law of the place where the instrument is made 
payable. = 


of foreign promissory note, bill of 


Illustrations, 

A bill of exchange was drawn by A in California, where 
the rate of interest is25 per cent., and accepted by B, pay- 
able in Wi where the rate of interest is 6 per cent. 
The bill is en in British India, and is dishonoured. 

action on the bill is brought against B in British India. 
is liable to pay interest at the rate of 6 per cent. only; 


An 
He 
7 pat if Ate eenaged os drawer, A. to liable to pay interest at 


r 


f 


rate of 25 per cent. 


131. Where a i note, bill of exchange 
so bog is made payable 
law oe eae ety: in a different place from 


oe — that in which it is made or 
indorsed, the law of the place where it is made 
payable « i what constitutes dishonour 
and what notice of dishonour is sufficient, 

: z wads qm ‘ + 

seed ie fa and indorsed in British India, 
but accepted in France, is dishonoured. The in- 
dorsee causes it t protested for such dishonour, and gives 














thereof in aceordance with the law of France, though 
Siot in scontdance ‘with the rules herein soutelaiad in respect 
of bills which are not foreign. notice is sufficient, ae 
182. If a negotiable instrument is made, dray 
Instrument made, &e., ted or indorsed out ; 
out of British India, but British India, butin accord= _ 
in accordance with itsluw. — anoge with the law of British’ 
India, the circumstance that any agreement evi- 
denced by such instrument is invalid according to 
the law of the country wherein it was entered into, 
does not invalidate any subsequent acceptance or 
endorsement made thereon in British India. 


183. The law of any foreign country regard- 
. ing promissory notes, bills of 
aan “st exchange an cheques shall 
be presumed to be the same 
as that of British India, unless and until the con- 








trary is proved. Ree 
SCHEDULE. aD '2 
(a) Srarures. 









Year and 


chapter. Title. 


9Wm. III.c.17} An Act for the better pay- 
ment of inland Bills of Ex- 


change. 

An Act for giving like remedy 
upon promissory notes as is 
now used upon Bills of Ex- 
change, and for the better 


yment of Inland Bills of 
ange. 


ays The whole. 


(0) Acts or tae Governor Geverat wy Counctt. 





Pr 
VI of 1840... | An Act for the amendment |The whole. - 
of the law concerning the 
negotiation of Bills of 
Exchange. 


+. | An Act to amend in certain | Sections 11, 
respects the Commercial | 12 and 13. 
Law of British India. 

The Laws Local Extent Act, |The first 
1874. 


V of 1866 


XV of 1874 .., 


D. FITZPATRICK, 
Seoy. to the Govt. of India, 


ws 

















* ' * . ‘ . 3 i 
- ‘The following further Report of a Select Committee, together with 
_them, was presented to the Council’ of the Governor General of India for the pu 
«making Laws and Regulations on the 19th of February, 1879:— — Re ieee 
We, the undersigned Members of the Select Committee to which the Bill 
From Secretary to Chief Commissioner, Assam, No. 532, dated 16th March, 1878. 
Acting Under Secretary to Government, Bombay, No. 3583, dated 18th 
June, 187+, and enclosures. 
Extract from a Memorandum by Pandit Srikishen, Pleader, Jndicial Commission- 
er’s Cour’, Oudh. 
Third Note by the Hon'ble Whitley Stokes, dated 20th July, 1878. 
From Secretary to Chief Commissioner, Mysore, No. 2705-3 J, dated 9th July, 
1878, und enclosure. ° 
» Officiating Secretary to Chief Commissioner, Central Provinces, No. 3519- 
168, dated 24th August, 178, and enclosure. 
Officiating Under-Secretary to Government, Bengal, No. 8678, dated 6th 


September, 1878, and enclosures. 

Secretary to Government, North-Western Provinces and Oudh, No, 687A, 
dated 11th September, 1878. 

Junior Secretary to Chief Commissioner, British Burma, No. 1438-64, dated 
28th September, 1874, and enclosures, 

Secretary to Government, North-Western Provinces and Oudh, No. 721 A, 
dated 8th October, 1878, and enclosure. 

Hon’ble H. 8. Cunningham, dated 5th November, 1878, and enclosure, 

Secretary to Government, Panjab, No, 3925, dated 2lst November, 1878, 


d Hen 5 4 { : 
eet rie Government of Bengal, No. 4556, dated 29th November, 1878, a —_ ie balk « > 


. and enclosures, i 
Fourth Note by the Hon’ble Whitley Stokes, dated 9th January, 1879. the Bill deals with trans- 


Forms of instruments taken from a Beng&lf book of forms received from Mr. fer of y inter vivos 
en as : hy act parties, it also 
~ treats, in sections 82, 83, of conditions in Wills, and, in section 129, of Succession to 
‘a deceased person. It is said, again, that the chapters dealing respectively with the 
rights and liabilities of owners of limited interests and with property held by several 
persons belong rather to the subject of the enjoyment, than, to that of 
of property. It is urged that settlements (in the conveyancer’s sense of the word) are 
hardly ever made in India, that what are technically called Powers are almost w and 
that the chapters ‘respectively dealing with those subjects are certainly not necessary can 
hardly be said to be expedient. We feel the force of these objections. in fact, we have alwa: 
felt them. But we were not responsible for the first draft of the Bill, whatever were As 
excellences or defects. ‘The matters thus objected to, together with others, such as i 
- and ‘Trusts, still more foreign to the proper subject of the Bill, are all dealt with by the ‘draft 
pevered by the late Indian Law Commission, which was sent out in 1870 by the then 
ecretary of State with instructions to introduce a Bill founded upon it, revised by Sir A. 
Hobhouse and sent home by the Government of India in January, 1877, i. ¢., nearly 
_six months before the Bill was introduced and referred to a Select Committee, Phe 
deference due to the Law Commission and to Sir A. Hobhouse has hitherto prevented us 
dealing freely with the Bill. Until the opinions of the Local Governments and the results of 
_Jocal experience had been obtained, for us to have altered it would have been to set our in- 
dividual views against those of the able and learned men who were answerable for the Bill as 
introduced. But now that the opinions and results above referred to have been obtained, we 
see that, if the Bill is togo on at all, it must be strictly confined to the subject of transfer 
of property by act of parties, that is to say, by contract or gift. ae 


8. We have therefore omitted chapters VII to XII both inclusive. 


4. We cannot maintain that they are in accordance with one canons laid down in our 
last report, namely, that no additions. should be made to the Bartel ys! which ore not either 
necessary or clearly expedient.” The chapters dealing respectively with settlements, the rights 
aud liabilities of owners of limited interests, and property eld b several persons, are, moreover. 

_ ery incomplete ; and, as Natives are excluded from chapter IX, it would iy to a very 

mited class of persons. Chapter XI (of Powers) would also be of little use. “RT sahore that 

ong Natives powers are almost unknown, So far as we are aware, the only reported cases 

“im -which anything like a power was given by a Native are in 2 Cale. Sia ad NWP. 

(1869) Part 11, p. 6, in each of'which cases a Hindi bequeathed land to his wife and 
expressly empowered her to alienate it, and in 5 Beng. 181, where “a Hindd testator e 

his sister to. appoint a trustee of a religious endowment. Moreover, powers may be created 

rly 

-under- 


» 






. 


by will and are, as often as not, exerciseable by will. The subj aS pag IO 
fall within a measure treating of ‘the transfer is roperty, py 9 thee somes Bere 
stand the expression, the conveyance of property one living Need “ie 

ah 





B. pay 





- 
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Cuarter I.—Preliminary. 


‘we have expressly saved all transfers by operation of law (e. g., in case of 
forfeiture, sale in execution of a.decree), with which the Bill is not intended te deci 
section 8 we have omitted, as-unnecessary, the definitions of “ tor, ”? « tee,” 
;” and, for the last paragraph, we have said: “ rice EIT, Tv, V and VI 
f l be taken as part of the Indian Contract Act, 1872.” 


Cuarrer Il.—O/ Assurances of Immoveable Property. 

‘Taare i should we think be entitled “ Of Transfers of Immoveable Property,” as it 
relates to all trax .of such property, whether or not an assurance is em loyed, We have 
omitted section 5 and the schedule to which it relates: they do not fitly form part of a Bill 

dealing with substantive law. Moreover, English experience shews that statutory forms of 

conveyances are rarely used, and they are dangerous, as tempting unskilled persons to try and 
be their own conveyancers. 

9, Section 6 applies to transfers of immoveable property made by assurance ; but it obvious] 
ought to aprly also to oral transfers of such property. We have therefore re-drawn it. ed 








_ 10. In section 7, we have provided for the case of a Sebait, which has twice come — 


before the Judicial Committee. (See 14 Beng. 450, and I. L. R. 2 Cale. 841). : 


‘11. As rents and profits of land are ‘ immoveable pro ,’ we have, after this section, 
inserted section 1 of Act XI of 1855:— er $ 








. +> - ae 
“No person shall be chargeable with any rents or profits of any yeep ar ps 


which he has in good faith paid or delivered to any person of whom he in good faith 
same, notwithstanding it may afterwards appear that the person to whom such payment or 
delivery was made had no right to reeeive such rents or profits.” 

“This section now applies only to cases to which the English law is applicable; but 
_ there seems no reason why so equitable and useful a rule should not be extended to every one 
in India. | ‘ 

12. Section 8 of Bill No. III applies not only to cases where land has passed inter vivos 

act of parties, but also to cases in which it has been transferred by operation of law. It 
therefore seems beyond the scope of the Bill. ; 

18. The Bill is silent as to the doctrine of is pendens, which has in about a dozen reported 
cases been patel to-Native purchasers and mortgagees (see 1] Bom. 24, 29, 80, 139; 8 Beng. 
474; 1 O’Kin, 303, 309; 10 W. R. 469; Sev. 808, 951). We have inserted the following :— 

10. see bow active prosecution in any Court having authority in British India or 
established beyond the limits of British India by the Governor General in Council, of a suit in 
which the right to any immoveable property is directly and specifically in question, the 
property cannot be transferred by any to the suit so as to affect the rights of any’ 
other party thereto under any decree or order made therein.” 

14. Section 9 of Bill No. III (as to the effect of payment by one person, of consideration 
for which a transfer is made to another) properly belongs to the Trusts Bill and should, we 
think, be omitted from the present measure. 


= 


fie ie. Cuaprern I1I.—Sales of Immoveable Property. 
15. In accordance with a suggestion of Mr. Justice Cunningham we have prefixed to this 
chapter a section founded on section 78 of the Contract Act ; but we do not think with him that 
the section should provide for part delivery, an expression which, in the sense in which it is used 
in the Contract Act, section 92, would be i riate as ps to land, nor do we consider 
that, in stating the ey ot which delivery pac he the effect of executing and delivering 
ignored. 


| he section referred to is ax follows :— — 
jee | “Sale of immoveable property is effected by offer and accept- 
ance of certain immoveable property for a price, or of a price for 

priate certain inmoveable property, sa 
vith payment .of the price and delivery of the pro , or with tender, part-pay- 
or With am agreement, express or implied, that the payment, or delivery, or 


* 





a Srey 





é be 


a 


Doel 
we 





~ perty passes to the buyer when the whole or part of the price, or when the va 













« Where there is a contract for the sale.of immoveable property, the own 








when the property is delivered, 3 Ste 5 
“ If the parties agree, expressly or by implication, that the payment, or delivery, 
shall be postponed, the ownership passes as soon as the proposal ber sale is accepted. 
“ Delivery of immoveable property takes place— ; iss a aan 
“ (a) if the transfer is made by assurance—whey the assurance is executed and delivered by 
the seller, and (if its registration is required by law) registered : CURE ei eee 
“(b) if the transfer is not made by assurance, in the case of a reversion or other 
intangible thing—when the parties consent to its delivery, and in the case of other immove- 
able property—when the buyer becomes capable of exercising physical eontrol over it and 
determines to exercise such control on his own behalf or on behalf of the person whom he 
represents.” Resto 
This will have the effect of settling a moot point of Hindd law, namely, whether change _ 
of possession is necessary to complete a sale of land, whether, in other words, the vendor must, — 
at the time of sale, be in possession of the property sold (I. L. R. 1 Cale. 802: 1. L. Re 
1 Bomb. 502: N. W. P. 1871, p. 2: contra 7 Bomb. A. C. J. 4: 10 Bomb, 491). This ques- 
tion is answered in the negative by the Calcutta High Court and Mr. J, D. Mayne, 


a considerable authority on Hindi law. 


16. We have omitted clauses (@) and (i) of section 11 (now 12). The former is, as Mr. 
Jacob points out, provided for by the Contract Act, section 89; the latter by section 10 of the 


‘same Act. On the other hand, we have restored clauses (c) and (/) of Bill No. I, modified » 


‘as follows :— j : 
“Till the ownership of the property passes to the buyer, the seller is entitled to the rents 
and profits thereof. Mpey 98 
“When the ownership of the property has passed to the buyer, he must bear any loss 
arising from the destruction, injury or deterioration of the property.not caused by the seller, 
and he is entitled to the benefit of any improvement in, or increase in value of, the property 


and to the rents and profits thereof.” ¥ 
The latter clause corresponds with the provision of the Contract Act, section 86, as to’ 
goods. 
17. We have recast and abridged section 10 (now 18) as follows :— 
Disclosures required from seller and buyer. “The following omissions are fraudulent :— 


“ (a) an omission of the seller of immoveable property to disclose to the buyer any defect 
therein of which the seller is, and the buyer is not, aware, and which the buyer could not with 
ordinary care discover : 

(4) an omission of the buyer of immoveable pro to disclose to the seller any fact as 
to the nature or extent of the seller’s interest therein, of which the buyer is, and the seller is 
not, aware, and which increases the value of such interest.” * ’ 

* This will attract section 17, clause (5), of the Contract Act, which declares that “ fraud” 
includes “ any such omission as the law specially declares to be fraudulent.” 

18, As the Bill is now strictly limited to transfers by act of parties, we have omitted 
section 13, as to the procedure where the buyer becomes insolvent before completion. For the 
same reason we have also omitted section 73, as to the procedure where, during the continuance 
of a lease, the lessee becomes insolvent. in ~* 

19, Section 17 (now 18), as to joint purchases. We have added, as Mr. Field : 
“In the absence of evidence as to the shares so advanced, such persons shall be fowrties. coh 
equally interested in the property.” r 


Cuarrer IV.—O/ Exchanges. 


20. As this chapter deals with moveable as well as immoveable property, we have placed it 
after the chapter on leases and we have omitted the first h of section 22 asthe matter 
mae sufficiently provided for by Act IX of 1872, sections oh, 65, and Act I of 1867, sections 

5, 87. see 
Cuarrer V.—Of Mortgages of Immoveable Property. Regie a 


21. Section 27—We fear that the abolition of equitable mortgages here 
Law Commissioners would inconvenience the choot -p community. We have thought i 
ed io erento n chaeg 





¥ 


better to say that a mortgage by deposit of title-deeds shall be deem 
property comprised therein and to insert the necessary clause in section 68 (now 










@ provided, in accordance with a suggestion of Mr. Fisld, that in the case. 

ary mortgage, mortgagor may recover possession of th roperty, ” 

ortgagee is authorized to pay himself from the rents and profite of | the “fot 
id interest of the mortgage-money—when such oe and interest are go _ 


23. Section 29 (now 24).—We have here declared the duty of a mortgagor to take all legal 
wot to protect his rights in the mortgaged property (Macph. 112). 
24, Section 31 (now 27).—This provided only for voluntary waste. We have now rovided 
ee “that wie eld not liable for permissive waste. Tr 
___ -25. Section 42 (now 39), clause (c).—We have added, in order to meet the case of patnf 
tenures and saleable under-tenures, “ and any arrears of rent in default of payment of which 
_ the property may be summarily sold.” : 
We have rovided that a mortgagee in possession ought to do such repairs as he 
"pay for out of the rents received after ine iateress we saat (see 9 W, R. 488). ae 
We have omitted clause (e). The right which it gives is, as Mr. Field says, part of 
the mortgagee’s right to take possession, which, as a general rule, finds no place in the Bill, 
_ Where sufficient tender is made, the mortgagee in ip metien is thenceforth accountable 
‘for all his receipts from the mortgaged property (9 N.-W. P. 1: Maeph. 159—160). We 
have provided for this. , : 

* 26. Section 60 (now 57).—When a mortgagor obtains a decree in a redemption-suit and 
fails to pay the amount due, we think the —_ should be entitled either to a foreclosure 
orasale. We have altered this section accordingly. . 

27. Section 61 (now 58).—We have omitted the second paragraph ‘and the schedule to 
which it refers. It is hardly the function of a Bill oe substantive law to give forms of 
decrees. They should, if necessary, be added to schedule IV of the Code of Civil Procedure, - 


Cuapren VI.—Of Leases. 


28. Section 70 (now 66).—We have substituted a section analogous to that above proposed 
as a substitute for section 10. 


29. Section 71 (now 65).—We have struck out clauses (c) and (g), The former is super- 
fluous, the latter is provided for by the Contract Act, sections 64 and 73. 


Clause (2) now (j).—With reference to Couch, C. J.’s, decision in Koegler v. Yule, 5 

- 401, 416, we think this clause should run thus: “The lessee may use the property 

1 and its gga (if any) as a reasonable owner would use them, but he must not nse 

the property for a purpose other ‘than that for which it was leased, or fell timber, open mines 

or quarries, or commit any other act which is destructive or permanently injurious thereto,” 

We have added “ The prohibition in this clause does not apply to mines which Were open when 
the lease was granted.”—See 8 Chan. Div. 526. 


Clause (g) now (0).—We have inserted words in the proviso to shew that the lessor’s 
transferee is not entitled to arrears of rent due before the transfer, 


Clause (r) now (p).—We have made (in accordance with a suggestion of the Government 
of the North-Western Provinces) the second paragraph to run thus: “ Nothing in this clause 
shall be deemed to authorize a tenant having a right of oceu cy, the farmer of an estate in 
respect of which default has been made in paying revenue, the lessee of an estate under the 
management of a Court of Wards, to assign his interest as such tenant, farmer or lessee.” 


_ 80. Section 76 (now 70).—We have completed the list of events on which a lease deter- 
mines, = 


nt We have redrawn the clause as to waiver of forfeiture and notice. It is now numbered 
Ot, eae . 


82, We have inserted a section (74) as to the effect of surrender and forfeiture of a lease, 


We have made some other comparatively unimportant omissions, additions andalterations 
ng t. We have added on the margins references to the reported deci- 
0 and the Judicial Committee, which justify the rules contained in 
be seen that but few of these rules are devoid of this valuable support, 
the Bill would introduce a mass of new law into India must therefore be 


























due to ignorance of the extent to which English law (under the name o 
conscience) is actually administered to the Natives by the ndia 
object of the Bill, like that of all our Codes, is to strip our own 
historical, and to mould the residue into a shape in which it would be y 
population and could be éasily administered by non-professional Judges. But the F 
introduce hardly any new substantive law, and it will not (except in the case of the p 
relating to mortgages) displace any existing enactment. The rules, for instance, | 
relation of landlord and tenant contained in the local Acts, X_of 1859, XVIII of 187 
of 1868, XXVIII of 1868, Bengal Act VIII of 1869, and Madras Act VIII of 1865 
remain untouched, Suc 
84. To the body of local usages and contractual incidents which in “as in 
tries, exists as to the transfer of land the tenderest care is shewn by the . 
usage expressly saved in sections 62, 65 and 68, but the effect of section 1; 
maintain intact the statutory force which the legislature has given to local 
pays de coutumes the Panjab and Oudh ; and throughout India all the man; 
mortgage or a lease, which are not inconsistent with the provisions of the 
wholly unaffected, ‘4 
35. The Bill and preliminary report of the Select Committee have been published in 
English in the Presidency-towns, the Panjab, the Central Provinces and British Burma. 
From the North-Western Provinces no report of publication has been received, Publi- 
cation of the Bill and Report in the vernacular has been reported only by the Gov-— 
ernment of Bengal. We recommend that the Bill as now altered be published in the Gazette 
of India and sent to the various Local Governments for opinion. And we think that no 
urther steps should be taken upon the Bill until it has been reported on by the new Indian Law 


Commission. 





WHITLEY STOKES. 
° F. R. COCKERELL, 


Catcurta ; } 
the 19th February, 1879. 





I coneur in all the omissions and amendments made by the Committee and in their final 
recommendation ; but I believe the Bill to be capable of further simplification and regret to 
notice the almost entire absence of illustrations. pis 


T. H. THORNTON, 


I have not had time to consider either the provisions of the Bill or the now made 
thoroughly ; but 1 agree that the chapters on Powers, Settlements, &c., should be omitted, 
and think these omissions necessitate republication with a view to elicit fresh criticism ‘to be 
laid before the new Commission. ; 

Twould modify the new section 10 by requiring a written instrument in all cases where 
the value of the property sold is Rs. 100 or upwards. This will involve registration and 
rid of the inconvenience and anomaly which would arise from oral sales of vauitte wath 
deferred possession and no registration, Subject to the above remarks, I approve of the addi- 
tions now niade to the Bill. ei 
G, H. P. EVANS, 


J concur in all the omissions and agree that there should be a further publicstite: 
G. C. PAUL. 


1 am opposed to the republication of this Bill at the present time. I believe that there is 
a great deal still left in the Bill which it will be desirable to omit, as relating to matters on 
which legislation is not called for ; and I think that there should be no further publieation until 


the Law Commission have reported on the measure. Pathe 
A.J. ARBUTHNOT. ~ 








“ 


I am inclined to think that there can be no harm in republishing the iy ‘ 
form (though I must say that 1 believe it admits of further impro oi eee 
1epublication will elicit public criticisms which may be of some use to the ‘Commis ic is , 


JOTINDRA MOHAN TAGORE, — 
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51. apc in a oe of ame payment, of amount 


Om ian for al Rcaad 
Power to enlarge. time, 


52. Decree for sale. 
Power to decree sale at instance of mort- 
gages. 


Power to decree sale in foreclosure-suit, at 
“§nstance of mortgagor. 


hen d t t d 
RS 


Order absolute for sale, 
54, Recovery of balance due on mortgage. 


65. Who may sue for, redemption, 

56. Decree in redemption-suit. 

57. In case of redemption, possession : 
In default, foreclosure or sale. 
Power to enlarge time. 


Redemption and Foreclosure. 
58. Right of mesne mortgagee to redeem and 
foreclose. Pe 


A Costs. 
59. Costs of mortgagee subsequent to decree. 
Bale of Property sybjeet.to price Mortgage. 


60. Sale of property subject to prior mortgage. 
Bi. Appliention of proceeds, 


62. Mortgages not, described in section 21. 
Charges. a 
68. Charges. 
Effect of deposit of title-deeds. 


64, Extinguishment of charges. 


70. 
71, 


72. 
78. 


74, 


75. 


76. 
77. 


80. 


. Exclusion of neat term comnenc 


Duration of lease for « @ year. 

Option to determine lease. 

Determination of lease. 

Waiver of forfeiture. 

Waiver of notice to quit, 

ger against forfeiture for, non-payment 


Effect of ‘iiiiadlakia forfeiture on under. 
leases. 


Effect of ‘holding over. 
CHAPTER VI. 
Or Excuaneszs, 


Bight of e~ eS) evicted from thing received 


. Rights and liabilities of parties, 
. Exchange of money. 


Me 


CHAPTER. VII. 
Or Transrers or Depts.” 
Transfer.of debts, 


81. Notice to be in, writing signed. 


82. 
83. 


Debtor to give effect to transfer, 
Liability of transferee of debt. 


84. Mortgaged debt. 


85. 


Saving of negotiable instrgments, _ 
CHAPTER VIII, 
Or AprortionmENn. 


86. A: 
"iterminton ot tarot a peson enti 


Scuepvute—Repeal of -Enactments.. 


a 






It 1. This Act may be called “The Transfer 


li, 1. 


of Property Act, 
1879 :” 
It extends to the 
whole of British India ; 
And it shall come 
into force on the first 
day of January, 1880. 


Bxtent. 
Commencement. 


y 


t: 2. On and from that day the enactments 
specified in the sche- 
eee ae dule hereto annexed 
shall be repealed to the extent mentioned 
in the third column thereof, But nothing 
herein contained shall be deemed to affect— 
(2) the provisions of any enactment not 
Saying of certain naa expressly re- 

Acts, incidents, rights, pealed : 

Tiabilities, &e. (6) any incidents of 
any contract which are not inconsistent 
with the provisions of this Act : 

* (¢) any right or liability acquired or in- 

« curred ‘before this Act moter da force, or 


edy i f ch right 
habinity y im respect of any such right or 


IX of 1872, 8, 1. 


Senet to en ing affixed to the 
_by, the lessee under any lease granted ” 


( 
soil. by, th 
before this Act comes into force : 


: vi of pre-empti uired 
OE. oP gla ap te ie 


(7) any transfer by operation of law. 


A.C, 219, 


2 Bom. 641, 


‘ 8. In this Act, unless there be some- 


Hs6 1: 
; th re t in 
“ Interpretation-clause.. en nine fice 


y text——. 
am ® assurance” means non-testament- 


“ aggurance,” ary instrument which 
purports or operates to 
create, transfer, or otherwise dispose of, 
whether, in present or in future, any right, 
title or interest, whether or contin. 
gent, to. or in immoveable property : 
“registered” means registered in British 
2 India under the law 






- “ registered,” for the time being in 
theron force. regulating the 
 Tegistration of documents : 
“attached to the earth”? means— 


(a) imbedded in the 
, a8 in the case of 


peers Im, 1v, v Act shall be construed 
1X of 1872, 


is 
the person to whom such 






4. Chapters III, TV, V and VI of this 
Partof Act as one with the Indian. 

Contract Act, 1872. ®e 

* vie 


_ 


« 


CHAPTER II. 
Or Transrers or IMMovEaBLe Property, 


5. Every person competent to contract Bill, 8. 4: 
Persons competent to may makea transfer of Report, « 4 
make transfers of ims immoveable property : 2 
moveable property. but subject to the law ~~ 
for the time being in force as to the cireum. oer 
stances and extent in and to which he may E44, 
dispose of such property. Oe 





+ 






6. Unless a different intention is expressed Bill, s, 10: ~ 
or necessarily implied, ry a 8.10." 

Z Operation of trans transfer of immoye- s rte 
— able property vests in 2 W. R! 126 
the transferee all the interest which the _ ings): a 
transferor is then capable of passing therein }* W- 8- a0. 
and in the legal incidents thereof, 


Such incidents include (where the property N.-W.P. 1870, p. 
is land) the easements annexed thereto, the 24 We 
mines and minerals thereunder, and the (tees pst 
a trees, and all other products of the “rier N. 8, 259, 
soil, Area 

and (where the pro is machi at- 
tached to the earth} the moeiiile ‘perks 
thereof, 

and (where the property is a house) the 
easements annexed thereto and its locks, a 
keys, bars, doors, windows, pankhas, half- Be 
doors, mats and blinds. ae 


| ee 


x 








“eh 

7. The transferor of immoveable property 9 Moo. I..A, 303, 

Title which transferor Cannot give to another ae 
of immoveable property a title thereto better 
canigive. than his own, and ee 
where he has only a restricted power of ae 
alienating the property, he cannot give to Me 
another a title thereto valid as against. third 
parties, except upon an. alienation within ioe 
the restriction: vy eta 

Provided that where the transferor is (a2) 6M 

Protection to innocent the manager of the pro- # W = 
transferees for value. perty of a minor, anew R 77: 
undivided family, or an endowed temple, (4) 1 Bom, 27: 
a sonless Hinda widow in possession of her 8 a 
deceased husband’s property, or (¢) a trustee, ?,hom. 118: 
benfmidér or other ostensible owner, the 14 Beng. 450: > 
transferee’s title shall not be impeached if I. L. R. 2 Cale. 3 
the transfer has been made for a consider- st 7: 
ation and the transferee has acted in good g Mad. 294: 
faith and used due care and diligence to 6 Mad.871. 
ascertain that the transferor had power to 
make the transfer. 








8. No person shall be chargeable with any Act XI of 1856, « 
Rent bond fide paid to rents or ag of any ; 
holder under defective immovea property 
title. which he has. in good. 
frith paid or delivered to any person of 
in good faith held the same, not- 
withstanding it may afterwards appear that > ee 
it or deli- rin 

to receive such . iam 



















af, . in ion, 
-- * ‘Pransfer of share of ne 
P. C, 237, undivided property. thoat foal ities 


& or any interest therein, the transferee. takes 
fhe share or interest subject to the right 
. of the other co-owners to enforce a partition 
; of the property; and when such partition 
is effected, the right of the transferee as 
such, in the abseneeof a contract to the 
contrary by the co-owners, extends only to 
me share allotted to himself or to his trans- 

eror. 













eng. 478 : 
lll: 
Bom, 24, 64,189; ayy of erated 
ve Pp. 1 . pending suit relating 
: ath P thereto. 


10. During the active prosecution in any 
Court having authority 
in British India, or es- 
8 tablished beyond the 
“ht bees. is w, limits of British India by the Governor 

R. 872; 23 W. R, General in Council, of a suit in which the 
382" “right to any immoveable property is directly 
yl & Bell, 118: and specifically in question, the property 
cannot be transferred by any party to the 
suit so as to affect the rights of any other 
ler ag v- party thereto under any decree or order 
747... ~~ therein. 












CHAPTER III. 
Or Sauxs or ImMoveaBie Proprerry. 


11. Sale of immoveable property is effected 


' 14 Beng Dslé iow efected. by offer and acceptance 
21Bom.65, 19 of certain immoveable 


of Ta property for a price, or of a price for certain 
nt, N.-W. P, immoveable property, 


Ty ‘neg =f together with payment of the price and 
mmadan law: Gelivery of the property, or with tender, 
of earnest, W. part-payment or earnest ; or with an agree- 
1864, 281: 1 ment, express or implied, that the payment, 


. 408. ee & 
Rearisers, delivery, or both, shall be postponed. 


6.78, a8 togoods: | Where there isa contract for the sale of 
aiponement of pry- immoveable property, the ownership of the 
seant, 7 “J seu property passes to the buyer when the whole 
Pi nae 7) or part of the price, or when the earnest, 

R194. is paid, or when the property is delivered. 

: If the parties agree, expressly or by impli- 
cation, that the payment, or delivery, or both, 
shall be postponed, the ownership passes as 
soon as the proposal for sale is accepted. 

Delivery of immoveable property takes 

place— 
g. 307, 312: (a) if the transfer is made by assurance— 
aW. F. 1866, p. 87- when the assurance is executed and delivered 
P.C.6: *" by. the seller, and (if its registration is re- 
& to delivery of a“ quired by law) registered : 


eer 
hte. i 












N, 8. 858 
to redeem, N.- (J) if the transfer is not made by assur- 
1868, p.876. ance, in the casé of a reversion or other 


intangible thing—when the parties consent 
to the delivery, and in the case of other 
immoveable property—when the buyer be- 
comes capable of exercising physical control 
over it and determines to exercise such con- 
trol on his own behalf or on behalf of the 
person whoni he represents, 


12. In the absence of a contract to the 


con! 
Rights and liabilities rd 
PP nm en 














the liabilities, mentioned 
next following, or such of th 
cable to the property sold: _ 



















a). The seller must uce tio ree 
fo ected all dosent title rela 
ing to the property which are in his possession 
erodes te pak inform the buyer of all | 
facts not apparent thereon of which the seller Abstrac 
is aware and which affect the seller’s power — f 
to fulfil his contract, and must ths) <> 
the best of his information ibques= 
tions put to him by the boygg = respect 
to the property or the title thereto, Viger 























ae 





(3). Till the ownership of the Bill, 1). 
passes to the buyer, the seller is entitled to bac 







the rents and profits thereof. 











(c). When the ownership of the property Cf. Act 1X of 1 
has passed to the bu vy must bear any ,,.* 86: 
loss arising from the destruction, injury or oe 
decrease in value of the property not caused 
by the seller, and he is entitled to the benefit 
of any improvement in, or increase in value 
of, the property, and to the rents and profits « © q 
thereof. . 


(d). When the buyer has been let into 8 Bom. A.C, J. 1%. 
possession of the property before payment of 9 yy, 077 
the whole of the purchase-money, the seller. 7 
has a charge upon the property for the 
amount of the purchase-money, or any part 
thereof, remaining unpaid, and for interest — 
on such amount or part; but as soon as the 
assurance, if any, is registered, such charge 
shall cease except as against the buyer. 


(e). Unless the buyer has improperly de-- k 
clined to << delivery of the property, he 4 <9 a 
has, against the seller, a charge on the pros) 
perty, to the extent of the seller’s interest 
therein, for the amount of any purchase-— 
money properly paid by the buyer in antici- 
pation of the delivery, and for interest on 
the amount of such payment ; and, when the 
buyer properly declines to accept the deli- 
very, also for the earnest (if any) and for » 
his costs (if any) of a suit by himself or the 3 Beng. 0. ©. J. 
seller to por ea specific pedotmanes of the 
contract or to obtain a decree for its rescis- 
sion. 


(f). When the “ye has been let into be- 
neficial possession of the property before x 
payment of the price, and the price is not 
paid owing to defects in the seller’s title, the ~ 
buyer is not liable to pay for such possession, 


(9). The seller must discharge all incum- 
brances on the property existing at the date 
of the contract, e buyer may retain, out 
of the unpaid yunthapanane ae amount. of 
such incumbrances, and shall pay the amount ~ 
so retained to the parties entitled thereto, 
















E\aiey 


(4). On payment or tender of the 
due in respect of the price, the seller 
to execute a proper assurance of 
when the buyer tenders it to him 1 
cution at a proper time and place. 


(). On delivery of the 
er is entitled to 


3 





bu 





Pima AS 50k: 










: ‘ ee Ho Ge 
15. As between the seller and buyer 







of Bill Ie 
bay leasehold sarererea 
t value, is | Liability of buyer of huyer ia pon , the aight 
t ie 4 leasehold, y' , a ce 







a ound, upon every reasonable request by the of a contract to the —- fis 












er, or by any of the other buyers, as the | contrary, bound to pay the rent reserved by 
ay be ng an n claiming under | the lease and accruing due after delivery of 
nd at the Bed of the person i the property, to perform the contracts entered is 
request, to produce the said into by the lessee, and to indemnify the wee 
ish su seller against all claims arising after the seg 
3 and, 






delivery in respect of non-payment of such 
rent or breach or non-observance of such con- 
tracts. 







i, » as the case may be, of the lot of 
greatest value, must keep the said documents 
safe, uncancelled and undefaced, unless _pre- 
vented from so doing by fire or other inevit- 
able accident, 








16. As between the seller and buyer of a Bill II, «15. Be 









, perso Liability of buyer of right to redeem mort« a 
1 i), . ability o! yer o! : property, the ry. 
ry er, Prin Y ) Unless the nat googertnd shell e right to redeem. ea is, in the alates “* 
WB, tate denmed to contract with the buyer of a contract to the contrary, bound (a) to aa 
pi 25 W. pay to the mortgagee the rincipal sum aes 





46. Jirst, that notwithstanding anything done 
__ by the seller or any person through whom he 
elaims, the seller has power to transfer the 


Property to the buyer, free from incum- 
_ brances ; 


secondly, that the seller and all ns 

claiming any interest in the same ¢ rough 

or for him, or any person through whom he 

claims, will on demand execute and deliver 

to the ge at his expense any further as- 

surance of the same that may reasonably be 

required ; 

ssrance, 6 and, where the property is leasehold, thi: " 

RP.C.11l. that the lease is valid and sic napa 

that the rent reserved thereby, the conditions 

© contained therein and the contracts binding 

on the lessee have been paid, performed and 
observed down to the delivery, 






which, on delivery of the right, is due on e:)! 
the mortgage, wad all interest from time to 

time due for the same, when payment thereof, 
respectively, is lawfully densanbad and (4) to 
indemnify the seller against the payment 
thereof, and against all claims for non-pay- 
ment thereof, respectively. 













17. If at the date of the contract the Bill U, #, 16. 
property is insured 
Mon ved ‘ 
seller kdl Beopatay against loss or dam a 
by fire, the buyer, in oe 
case of such loss or rah » May, in the Cae 
absence of a contract to the con’ » require o 
any money which the seller actually receives 
under the policy, or so much thereof as 
may be necessary, to be applied in reinstating 
the property. 





When the sale is made by a person in a 
fiduciary character, the seller shall be deemed 
to contract with the buyer that the seller has 
done no act whereby the roperty is incum- 
bered or whereby he is hindered rom trans- 

ng it. 





18. When two or more atc wR dae Bill I, 8.17. 

any immoveable proper- mee 

righ we at a with ianiie funds ee: «* 

belonging to them respectively, they shall, 

in the absence of a contract to the contrary, ; i 
be interested in such property in proportiqn of 
to the shares of the purchase-money which oa 


410, they respectively advanced. 


required 18. The following 
from seller and buyer. omissions are fraudu. 
—_— 








In the absence of evidence as to the shares 
so advanced, such persons shall be presumed 


iy ‘ett (a) an omission of the seller of immoveable to be equally interested in the property. 


f to disclose to the buyer any de. 

hy fect therein of which the seller is, ard the 

buyer is not, aware, and which the buyer 
could not with ordinary care discover : 


0) anomission of the buyer of immoveable 
‘operty to disclose to the seller any fact as 

¢ nature or extent of the seller’s interest 

: = iene She “ig is, and Aisle 
8 not, aware, which increases value 
such interest. 


9. When two properties are subject to a Bill II, ». 18; “a 
ai of buyer of an ‘cAitiicn charge, j and 7 W. R, 483. f ; 
of two properties subject. oneof the properties. is : 
to common charge. sold, the are aoe 
inst the seller, in the absence of a con 
to the contrary, entitled to have the charge 
satisfied out of the other property, so far as 
such property will extend. . 










contract act for, or relating to, the sale | 20. When any property is sold, the pro- pin 11, 
r aale not: ‘of immoveable - pro- Bond fide buyer not ceeds of which are sub. 2 


















interest an applica. ject to any trust, the LW: 
Fee Teale have the alec <c,| sens putes Ses dient oo 
bo in, or ¢ on, such sho srvvster ae pone Ss ss nee Sa 
ri an, ¢ation purchase-money 
aa eG of the trust nor is he answerable for” the 






of such money. ‘ 
Peay - ? 


ye > 






8, 26 : 21. When, for the purpose of securing 
Bill, s. 24 : money advanced or to 
FAXVIIL of 186 Mortgage, mortengor be advanced by way of 
neod not M4 mortgages defined. “Joan or an existing or 
ee E future debt, or the per- 
4672, pl. formance of an engagement, one person trans- 
ph. 4. ere rym another a ng t a9 aie immove- 
chuser of right of able property, the tran: er 18 cal a mort. 
ne gd 11 age of immoveable property, the transferor 
ae is called a mortgagor, the transferee a mort- 
, gagee, the money of which payment is 
o secured is called the mortgage-money, and 
the assurance by which the transfer is effected 
is called a mortgage-deed. 















For the purposes of this chapter, any 

rson entitled as heir, legatee, assignee, 
ance or otherwise than as a mortgagee to 
the interest of the transferor in the property 
subject to the mortgage, or any part of such 
interest, is a mortgagor; and any person 
entitled as heir, legatee, assignee or otherwise 
to the interest of the transferee under the 
mor e, or any part thereof, is a mort- 


gagee 


Where the mortgagor transfers the pro- 

English mortgage. pe ° pooacarg ry 
upon payment of the mortgage-money at a 
certain date, the property shall be retrans- 
ferred, the transaction is called a mortgage 
in the English form. 


Where the mortgagor delivers possession 
of the property to the 
mortgagee, and autho- 
rizes him to retain such 
jon and to pay himself from the rents 
and profits of the property the interest, or 
the mortgage-money and interest, or to take 
such rents and profits in lieu of interest, or of 
the mortgage-money and interest, the trans- 
action is called an usufructuary mortgage. 


219: Usufructuary mort- 
2 Moo. 1. A. 487. gage. 


br 
a 


Where the mortgagor binds himself per- 
Simple mortgage. serene os ng nae 
pledges the property as collateral security for 
the repayment, but does not contract that, on 
default of payment of the mortgage-money 
and interest at a certain date, the property 
shall pass to the mortgagee, the transaction 
is called a simple mortgage. 


Where the mortgagor not so binding him- 
self, contracts that, on 


ionrtense by condi. default of payment of 
‘ the mo money 
and interest at a certain date, property 


shall to the mortgagee, the transaction 
is called a mortgage by conditional sale. 


soresve eee 
by at Teast two wit 


» 


nesses, 


, 


a Sate 










deposit. 
gee 


(2) at any time after 
money has become payable, or has 
the mortgagor has a right on | 
tender, at a proper time and 
mortgage-money and interest Paap 
on the mortgage, to require the mortgagee: 
to re-transfer the mortgaged to him 
or toexecute an acknowledgment in writing’ 
that any right in derogation of his ownership ’ 
or other interest transferred to the mortgagee 
has been extinguished : aie 





















of the 


° s 
é 
+t 












m. A.C, 
N.-W, P, 
128. 


Provided that the vp has not 6 
obtained an order absolute foreclosing such 
right, or that such right has not been after 
the date of the mortgage released or otherwise: 
extinguished, or that the property has not 
been duly sold in pursuance of a decree or — 
under a power given by the mortgage-deed. 

‘i R 


The right conferred by this elanse is called 
a right to redeem and a suit to enforce it is 
called a suit for redemption : 


(2) at any time after the mor MONEY Reng. Reg. Ii 
has become payable and before such suit A * i 


barred, the mortgagor may deposit in any Maeph, 171, 


Court in which he might have instituted a 
suit for redemption of the mortgaged pro- 
perty, to the account of the mortgagee, the t 
mortgage-money and interest remaining due / 
on the mortgage : 4 


(c) in the case of an usufructuary mort- — 
gage, he may recover possession of the pro- 
perty (1) where the mortgagee is authorized 
to pay himself from the rents and profits of 


the property the mortgage-money and interest 
thereof,—when such money interest are 
so paid, (2) where the m ‘is authoriz- 


ed to pay himself from such rents and profits 


the interest of the mortgage-money,—when 


the term (if any) of the mo’ expires 
and the mortgagor pays or ten to the 
mortgagee the mo’ -money, or deposits 


it in such Court as last aforesaid. 


Redemption of pors 
tion of mortgaged 


1a EN a peer 
mt ont, on Gop his ow : 
only, on paymen a pr seegcaere ' 
part of the amount remaining on the "peng. 30 
mortgage, 8 where there is but one 


mortgagee and the mo 's interest in 
part of the property becomes vested in such 


mortgagee, in which case the person #0 
interested may institute such suit. 














. . suk: 


















any inter 
_ on demand ha ) 

# abeage of the arenes r =n 
person requiring the same 
“e@ iy of the same that 

_ may reasons nired ; 
of and, where the property is leasehold, 
~ © Fourthly, that the lease is valid and subsist 
ing, the rent reserved thereby, the 
__ conditions contained therein, and the con. 
tracts oe on the lessee have been paid, 
performed and observed down to the execu. 
tion of the mo eed ; and that the 
mortgagor will, so long as the security exists, 
ry the rent by the lease, per- 
the conditions contained therein and 
cen the a binding on the lessee 
and indemnify the mortgagee against all 
claims sustained by reason of the non-pay- 
ment of the said rent or the non-performance 
or non-observance of the said conditions and 
contracts. 


pat, 969; 11 25. If after the date of the mortgage any 
Bouth. 82, accession is made to the 


Accession to core mortgaged property the 
Buged property. mortgagor, upon "Te. 
demption, shall, in the absence of a contract 


to the contrary, and subject to the law 
- arog apd alluvion for the time being in 
force, be entitled to such accession. 


Illustration. 


Bomb. 369, 871, A a Sale ena which ora the 
d -W. P, propert; overnment. ters into possession o 
sat) 28 ri the field and > aie nt thereof. buys the hom 
A redeems the field. He is entitled to the trees. 
PI, s. 30, 26. Where the mortgaged property is a 
~ Renewal of mortgaged lease for a term of 
lease. years, and the mort- 
while in possession of the property 
tains a renewal of the lease, the mort. 
gagor, upon redemption, shall, in the absence 
ofa a a to the contrary, have the benefit. 

_ of the new lease. 


Ms31, 27. A mortgagor in possession of the mort- 
yy, ; faged property is not 
et mortenerr Tiable to the mortgagee 

in possession, . 
forallowing the proper- 
a ty to deteriorate; but he must not commit 
Y ‘M7. any act which is destructive or permanently 
' i ivr thereto, if the security is insufficient 
; or be rendered insufficient by such act. 


3 ibe Saaeenan A security is insufficient 
ty Within the meaning of this section unless the 
pe bhp al ge mortgaged property exceeds by 
: e-third, or, if consisting of buildings, 
being due on 


-Mortgagor proposing to make a 
to mesne in- second or other subse- 
were, nt portance of the 
1, before ing the 
ve the second ua ateag Sr 
notice in writing under his 
Y , and a 
subse- 


mortgage or mortgages 
sca Pe second or other 
ntgage of the mortgaged property 


alf, the amount for the time 
the mortgage. 










the "ose, 





atits are taken donagee a sec : 


loss, 
addition to‘any other liability resulting there- 
from, Leen 














we 
7 












29. If the owner of two or more properties Bill IT, s. 88 
Right to redeem one of creates separate mort- Fahey 
two properties separately gages on them by se- “q y 
mortgaged. parate assurances, each Rt. B. 
mortgage may be dealt with irrespectively of 
the other, though the mortgages are created 
in favour of the same mortgagee. 


Illustration. 


A, the owner of farms Z and Y, m ZtoB 
for Rs. 1,000, A afterwards mortgages Y to B for 
Rs. 1,000, making no stipulation as to any additional 
charge on Z. A may institute a suit forthe redemp- 
tion of the mortgage on Z alone 


































Rights and Liabilities of Mortgagee. 


80. In the absence of a contract to the con- wiih Ae x56 oe 
Right to sue for fore- trary, the mortgagee * 


closure or sale. may, at any time after Nod 

5 the mo money  expirationof: 
has become payable to him, and before adecree named, 2 I 
has been made for the redemption of the Mores: 


mortgaged property, or the mortgage-money. sale, 


has been paid, institute against the mort- J. 146: 9 
gagor (1) a suit for a declaration that he has 12 ; 


lost his right to redeem the property, or (2) 
a suit for asale of the property, 


A suit for a declaration that a mortgagor 
has lost his right to redeem the mortgaged 
property is called a suit for foreclosure. 


Nothing in this section shall be deemed— 


(a) to authorize a simple mortgagee tO Simple —m 
institute a suit for foreclosure, or an usufruc- NW. P. If 
tuary mortgagee to institute asuit for fore- bo ; Ms 
closure or sale, or a conditional mortgagee to 1875, p. 55 
institute a suit for sale ; ; 


(4) to authorize a mortgagor who has 
become a trustee of the mortgaged property 
or legal representative of the mortgagee, ‘to 
institute asuit for foreclosure; 


(ci to authorize the mortgagee of a rail- 
way, canal or other work in the maintenance 
of which the public are interested, to institute 
a suit for foreclosure or sale ; or 


(d) to authorize a person interested in part Cases contra, M 
only of the mortgage-money to institute a 195-6. * 
suit relating only to a corresponding part of 
the mo property: but he may institute 
any suit which, under this Act, he is authori- 
re to institute, relating to the whole of the 
mortgaged property, making the other mort- 

, if they cannot or will not join ‘as 
plaintiffs, defendants. 


; 31. When the moetang deposits MONeY Bill IT, 8.85 
in Court under section - io 


8 BIL 









Right te money depo- 
sited by mortgagor. 









twenty-three, and pays 
the fee leviable for t the 
service next hereinafter mentioned, the Court 
shall forthwith cause rn notice of the 
deposit to be served on the mo: , and — 
prec may, on depositin the : 

in the same ani 



















~ “into, the mortgagee is entitled to interest 
onsuch money at the rate: of six per cent. per 






: annum 
1,Macph, . Provided that, when the mortgagor has 
et tendered or deposited in 


Court under section 
twenty-three, the amount for the time being 
due on the morte? interest on the mort- 
gage-money shall cease from the date of the 
tender or from the earliest time when the 
mortgagee could take such amount out of 
Court, as the case may be. 


$3. In the absence of a contract to the 
contrary, no mort; 
shall be entitled as such 
to take possession of 
the mortgaged property; but at any time 
after the expiration of one year from the 
time when the mort- 
gage money has become 
payable according to the terms of the mort- 
eed, or after any interest. thereon has 
mn in arrear for six months, he may 
iL institute a suit for the appointment of a 
Re receiver of the rents and profits of the whole 
or any part of the mortgaged property. 
Inany suit for foreclosure or sale, the Court 
may, if it think fit, appoint such a receiver 
pending the proceedings in the suit, unless 
the mortgagee is already in possession of 


the mortgaged property. 


34. The mortgagee may sue the mortgagor 
Right to sue for mort- for the mortgage- 
gage-money. money in the following 
cases only :— 
(a) where the mortgagor expressly binds 
himself to repay the same: 
(4) where the mortgagor remains in 
session of the mortgaged property and 
to pay arrears of revenue or rent due in 
> age seated ties thereof, and the property is conse- 
ts ster sold or attached : 
b, 116: (c) where the property is destroyed by 
EW. R. 226. diluvion, fire or other superior force : 
;W.R7 (partins (2) where the mortgagee is deprived of 
rivation). his security by the wrongful act or default 
of the mortgagor : 
Moo, L. A. 464: (e) in the case of an usufructuary mort- 
rsh. 209 ; gage, where the rents and profits of the 
AL 47: property are to be taken in lieu of interest 
“Segond only, or where the mortgagor fails to deliver 
“4 Cake” ‘ease of a to the mortgagee possession of the property 
“mortgage, or to secure the possession thereof to him 
318, without disturbance by the mortgagor or any 
other person. 


"85. A power conferred by the mortgage- 
deed on the mortgagee, 
a or on any person on his 
283 (power behalf, to sell or concur in selling the mort- 
aes gaged property, or any part thereof, is 
). ‘ invalid, except where the mort; is the 

m, Secretary of State for India in Council, or 
the mortga property is situate within 
the towns of Caloutins Madras, Bombay, 
hi or Rangoon. ; 


Act No. XXVIII of 1866, section 6, i 


> 


: pic sway 80 far as it is inconsistent with this 


to eject third 
ons sronglully’ gagee. 


spor 


Bar of entry by mort- 


Right to receiver. 











% 


0; J, Power of sale invalid, 





86. It; at th 
aa mortgage, the 


hg 7.2 aa 


accordance with such : 
no such contract has been entered 


‘sion, 





artenged preety ie 







: 4 any accession 
Aceon to. the m pro- 
perty, the mortgagee, — 






in the absence of a contract to the. contrary, 
and subject to the law relating to alluvion 
for the time being in force, shall, forthe _ 
purposes of the security, be entitled to such © 
accession. 4 









Illustrations, 
(a) A m to B a certain field bordering on 
a river. The field is increased by alluvion. For the 


pu s of his security, B is entitled to the increase. 
. A mortgages a certain plot of gat are 

to Band afterwards erects a house on the 

the purposes of his security, B is entitled to a 

house as well as the plot. 


88. When the mortgaged apps Sc is a 


tgnged lease for a 
wee ie and the "modignase 
while in’ ion of 
the property, obtains a renewal of the lease, 


the mortgagee, in the absence of a contract to | 
the contrary, shall, for the purposes of the 
security, be entitled to the new lease. 


39. When, during the continuance of the Bill ths 6. 48 

mortgage, the mort- Bill s-2 
takes possession 

of the mo) pie 

perty, he has the following rights and 

liabilities :— 


(a) he shall manage the p as i Bomb. 222 : 
person of ordinary oP bate py he 1X of 1872, af 
it if it were his own ; 

(2) he shall use his best endeavours to XW. P, 1876, p. 
collect the rents and profits thereof ; 

(c) he shall, in the absence of a Saltillo. 231. 
to the contrary, out of the income of 
property pay the Government revenue, all 
other charges of a public nature accruing Macph. 113, 119 
due in respect thereod during such ion 
and any arrears of rent in default of payment 
mi which the property may be summarily 
sold ; 


(2) he shall, in the absence of a contract 9 W. R. 488. 
to the contrary, make such necessary repairs 
of the property as he can pay for out of the - 
rents and profits thereof deducting from 
such rents and profits the payments mentioned 
in clause (c, aud the interest on the mortgage- 


money ; 
(e) he may spend such money as-is neces= MaeDy 1ee ys 


sary (1) for the due management of the } Bowb. A. 
property and the collection of the eta are 109, 116: oer 
rofits ‘thereof, (2) for its preservation from nse ee 
lestruction, forferture or sale, (3) for support- 1 W. R. 183: 
ing the mortgagor’s title to the property, (4) “11 Moo, 1. A. 2 

for making his own title thereto paren we oe 

the mortgagor, and (5), when the m 

property is a renewable leasehold Rede. 

renewal of the lease ; and may, in 

of a contract to re rey We 5 : 

to the mortgage-money, at the same rate a 

interést ; ij ae le 
f) — the properey i by i its | 

‘soak ah 


Mortgagee in posses- 















+ 















bing” 


, full and accurate 
account ived and- spent by. 
Bic hes pane Saar Shapes 
continuance of the mortgage, give the 
mortgagor, at his request and cost, true 
copies of such accounts and of the Vouchers 
vise by which they are supported ; 3 
A (A) his gan om the “ m 
Rang. 386: perty, or, where s roperty* is per- 
W. P, 1866, p. 182; henttty occupied by him, sha ond tion- 
1858, P88: rent in respect thereof, shall, after deduct. 
nses mentioned in clauses (c), \ 
(/), and interest thereon, be 
against him in reduction of the 
amount (if any) from time to time due to 
him on account of interest on the mortgage- 
money and, so far as such receipts exceed 
any interest due, in reduction or discharge 
of the m ge-money. ‘The surplus, if 
any, shall be phid to the mortgagor ; 
(#) when the mortgagor tenders, or de- 
posits in court under section twenty-three, 
ainount forsthe time being due on the 
mo » the “thortgagee must, notwith- 
stan the provisions in the other clauses 
of this section, account for his gross receipts 
from the mortgaged property from the date 
of the tender or from thé earliest: time when 
he could take such amount out of court, as 
the case may be. ‘ 


If the mortgagee fail to perform any of 

jiaicoed the duties imposed upon 

i by him by this section, 

* Ne he may, when accounts 

are taken os pursuance of a decree made 

9 ge chapter, be debited with the loss, 
+ aify, occasioned by such failure. 













on, 1. A. Ca, 1, 


eph, 159, 160, . 


Tl, s. 62, 


M Ie 49: 40. Nothing in section thirty-nine, clauses 
ug (9) and (A), applies to 
10Moo, 1, ogy am in Tiew of im- cases where there is a 
840, 


contract in writing be- 












tween the mortgagee and the mortgagor that 
the recei frome mortgaged property 
ucting the said expenses, shall, so 


~ after 
is in possession of the 


as the mortgagee 
ety to aes inlieu of interest on the 
“in possession of the 


mortgage money.» 
mortgaged —_ property 








Ths. 44; 41. A ea 

4. 18, altered ; 

i Tes Waite by . * must not commit any 

i ee — or permanently in- 
ix eet 

HT of 1877, 8, 64... . ; , 

HU, 8 45 : . a mortgagor in possession of 

sys the mortgaged property 
fails to pay arrears of 
revenue or rent due in 





riithe mortgage. 
ond or other subsequent mort- 


Budiie pos gagee may. at any time 
reprerent ore a sale of the 
i mo 
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ed 










‘ ; A . 
a ority. Px at 
Where, through bal... : 
hl »prior neglect of a prior x" wp 18a o1 
mortgagee, ortg i iS 


, mortgagee, another 4 Mud, 873.5 
person has induced to advaghe ‘money 2 Moo. 1, a4 
on the securi the mo Property, Hindi a 
the prior mortgagee shall be postponed to momenta y 
the subsequent mortgagee. ; 









45. If a mortgage made to secure the jetta 
balance of a running gyi.” 
to secure 
Micaeby ae, 


Report, 8. 2 

account expresses the 
maximum to be secured 

thereby, a subsequent mortgage on the same 

property shall, if made with notice of the 

prior mortgage, or if the instrument effect- 

ing the prior mortgage is registered, be 

postponed to the prior m in . 

of all advances or debits not exceeding the a 

maximum, though made or allowed with 

notice of the subsequent mortgage. 

Illustration. 

A mortgages Sulténpur to his bankers, B & Co., to as 
secure the balance of his account with them to the 
extent of Rs. 10,000. A then mortgages Sulténpur 
to C, to secure Rs. 10,000; and C gives notice thereof 
toB& Co. At the date of the second mo the 
balance due to B& Co.. does not exceed Rs. 6,000. 
B & Co. subsequently advance to A sums making 
the balance of the account against him exceed the 
sum of Rs. 10,000. B & Co. are entitled, to the 
extent of Rs. 10,000, to priority over C. 


46. No mortgagee paying off a prior mort- Bill II, «. 48: 
Sane hed with or Bil, «. 38 yi 

without notice of an 2 Bong. App: aan 

intermediate mortgage, 5 Beng. 463: | 
shall thereby acquire any priority in respec 

















Tacking abolished. 


t LW. R. 820, 
of his original security. And, except in the 
case provided for by section forty-five, no 
mortgagee making a subsequent advance to 
the mortgagor, whether with or without 
notice of an intermediate mortgage, shall 
thereby acquire any priority in resvect of his 
security for such subsequent advance. 


Marshalling and Contribution. 


47. If the owner of two properties pin 11, 60; 


mortgages them both W. R. 1864, p. 
to one person and then | W. R. 353: 


mortgages one of the 1a By et: 





+ 
va 


Marshalling securities, 


properties to another person who has not Macph, 
notice of the former,mortgage, the second 
mortgagee is entitled to have the debt of 
the first mortgagee satisfied out of the pro- 
perty not mortgaged to the second mort- si" 
, so far as such property will extend 3 Mucpli. 196, 
at not so as to prejudice the rights of the 
first mortgagee or of any other person having Po a 
an incumbrance on either property. a he 
AS 


48. Where several properties, whether of 4). 

one or several owners, 12 By 
Contribution to mort- axe mort 1 to secure seo Seve e 
one debt, the several ** — 





ta 





eee 


ee 
=. 














bv, 
~ 





















gage-debt. 


properties shall contribute rateably to the: 
debt secured by the mortgage, after deduct-~ 
ing from the value of each property the 
amount of any other incumbrance to which 
it is subject. 

Where of two } 






~ 
: 













out of which it has‘b 
Nothing in this’ section : he 
perty liable under ‘sectiowforty 
















sec. 62: 14 49, Subject to the provisions of the Code 

+ ig Parties to suits for of Civil Procedure, sec- 
explained Tedeinption, foreclosure tion 487, all persons 
ophy 146, and sale. having an_ interest 
ie seo AS either in the right of redemption or in the 
b. 0.6, J. 76, Security ought to be jomed as parties to any 
representa. suif wnder this chapter, and the first or any 
of, ‘deceased subsequent mortgagee who institutes a suit 









a (pur. for foreclosure or sale ought to make every 
er from mort- mortgagee and other incumbrancer whose 
or): Marshall 


security is subsequent to his own, d party to 
ojo the suit. 


Foreclosure and Sale. 


50. In a suit for foreclosure, if the 
plaintiff succeed, the 
Court shall pass a de- 
eree, ordering that an 
account be taken of what will be due to the 
plaintiff for principal and interest on the 
mortgage and for his costs of the suit, on 
the day next hereinafter referred to, or de- 
claring the amount so due at the date of 
such decree, 


and ordering that, upon the defendant pay 
ing to the plaintiff or into court the amount 
so due, on a day within six months from the 
date of declaring in court the amount so due, 
to be fixed by the Court, the plaintiff shall 
deliver up to the defendant, or to such person 
as he appoints, all documents in his posses- 
sion or power relating to the mortgaged 
property, and shall transfer the mortgaged 
property to the defendant free from all 
incumbrances created by the plaintiff or any 
person claiming under him, or, where the 
plaintiff claims by derived title, by those 
under whom he claims; and shall, if neces- 
sary, put the defendant into possession of the 
mortgaged property ; but 

that, if such payment is not made on or 
before such day, the defendant shall be 
absolutely foreclosed of all right to redeem 
such property. 


Decree in foreclosure- 
suit. 


51. If payment is so made of such amount 
Procedure in case of» and of such subsequent 
payment of amount due costs.as are mentioned 
atid subsequent costs. in section fifty-nine, 
the defendant shall (if necessary) be put into 
possession of the mortgaged property. 
» If such payment is not so made, the plain- 
tiff may apply to the 
crm rabeclute for fore Court for an onder abeo= 
lute for the foreclosure 
of the said mortgage, and the Court shall 
then pass an order absolute that the defendant 
be foreclosed of all zight to redeem “the 


pl 


right to redeem and ¢ : : 
he Cttinguished, he security chal 


Provided that the Court 






In the Code of Cj 
I, No. 120, to Parad 

e words “ Order abso 
rr ate x: 





{ claim of the'se¢ond mortgagee. % ° 
ay es, ie 
: Suits for Reilemption, Foreclosure or Sale. * 


| and subsequent costs. 





mortgaged property, and may, if ay , 
_ deliver pe of the property »to — re | 
3 and thereupon the defendant’s > a 


¢ Court may, upon good 
Power to enlarge time. a te shewn, f om time 
day appointed for such papi Postpone the 3 







" -Power'to doeree sale ab 
instance of mortgagee. ri 


instance, _ decre: 
ordering as provided in the first and 
paragraphs of section fifty and also ord iv 
that, in default of the defendant makin 
payment as therein mentioned, the mo ped 
property ora sufficient part thereof be sold, 
and that the proceeds of the sale (after = — 
defraying thereout the expenses of the sale) — 
be paid into Court and applied in a 









_of what is so found due to the plaintiff and 














































that the balance, if any, be paid to the 
defendant or other persons entitled to receive 
the same. 

When the mortgagee sues only for a fore- Bill, ». 21: 
closure, if the Court 15 & 16 Vic, 
in foreclosure-suit at in- considers that he will * 
stance of mortgagor. not be damnified 
such sale and if the defendant, furnishes 
seeurity, if any, as the Court thinks sufficient 
for the prant s the sige due for me 
time being im on mort; , the 
Court may, at the inetd of the pie dal 
pass a like decree. 

Any decree under this section may also 
direct the defendant to pay any balance re- 
maining due to the plaintiff upon the mort- 

age after the proceeds of sale have been 
Salt with as above provided. ; 


58. If in any case under section fifty-two, Bill II, » 56. | 
the defendant makes 
payment as ‘mentioned 
in section fifty-one, he 
shall (if necessary) be put in possessions of 
the mortgaged property: but if such® 
ment is not so made, the plainti 
defendant, as the case may be, may 
the Court for an order absolute for’ 
absolute for ss iitenmete pro- 
to “i rty, and the Court 
shall then pass an order that such paper: 
or a sufficient part th , be sold, that 
the proceeds of the ‘sale be dealt with as ig ~ 
mentioned in section” -two; and i a 
upon the defendant’s. right to redeem and. 
security shall both be-extingnished. = = * 


Power to decree sale 





Procedure when de- 
fendant pays amount due 



























54. When the nett proceeds of any such Bil i, na au 
b . , #. 23. 
Recovery of balance . Matiiviont to 


due on mortgage. a 


mortgage, the balance, if y 
to the contract between the ‘part tt 
defendant otherwise than out of fhe p 
sold, may be recovered either (if jot 
thinks fit) shay same suit “in® the “same, 
manner as under a decree for , Or ~ 
any other legal process open to hal. 4. 


t due for 
gon the 
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« 
we, 
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4.60, 















rhe * 


In a suit for redemption, if the plain- 





a Decree in redemption. tiff ‘succeed, the Court 
OE ; shall a decree 
P1870, p- 207, that.an account be taken of what 


will be due to the defendant for principal and 


t on the , and for his costs of 
the suit, on the day next hereinafter referred 
_ to, or declaring amount so due at the 


decree ; and 

ordering that upon the plaintiff paying to 
the defendant or into court the Plat 80 

_ due on a day within six months from the 
date of ing in court the amount so 
<< be fixed by the Court, the defendant 


Possession or power’ relating to the mort= 
paged property, and» fan cf such property 
been transférred to the defendant) re- 
transfer it to oe pisintitt free from the mort- 
gage and from all incimbrances created by 
he defendant or any person. ‘claiming under 
him, or, when the defendant claims by derived 
title, + vad under whom he claims, and 
shall, if necessary, put the plaintiff into pos- 
session of the mortgaged property ; but 
‘that if such payment is not made on or 
before such day, the plaintiff ‘shall be abso. 
lutel foreclosed of all right to redeem such 


ba Bi yen is 


In caso of red ie 
: ese emption, * 


made of such amount 

and of such subsequent 

‘as are mentioned 

Abe in "section fifty-nine, 

the plaintiff shall, if necessary, be put into 
possession of the ortgag property. 

’ Hf such payment is io 's0 made, the de- 

“In defwult, fo ab'may apply to 

or sale,” ran order 


P93 arbre the eae the said 
right to | 10% for a sale of the mort- 





such pro’ or a 
sold, = gh cA the 
th (after defraying thereout 
of the spo paid into Court 
: of what is found d 
aay ees 


deliver up fo the plaintiff, or to ‘such. - 
person as he appoints, all documents in his’ 










institute a suit to 
the prior mort, 
tights of those that are 
and of the mortgagor. 


Costs, a as 






posterior to himself 


Costs. of mortgagee case of a redemption or 
eubeoqnens to decree, a sale by the Court 
under this chapter, the .Court shall, unless 
‘the conduct of the mortgagee has been such 
as to disentitle him to costs, add to the mort- 
gage-money such costs of suit as have been 
properly incurred by him since the decree 

r foreclosure, redemption or sale up to the 
time of actual payment. 


Sale of Property subject to prior mortgage. 


directed under 
chapter is subject to a 
prior mortgage, the 
Court may, with the consent of the prior 
mortgagee, order that the property be sold 
free from the same, giving to such prior 
mortgagee the same interest in the proceeds 
of the sale as he had in the property sold. 


Sale of property sub- 
ject to prior mortgage. 


Application of pro- 
coeds, 


court and applied as 
follows :— 


Jrst, in payment of all expenses incident 
to the sale or properly incurred in any 
attempted sale ; 

secondly, if the property has been sold free 
| from any prior mortgage, in payment of 
whatever is due on account of such mortgage ; 

thirdly, in payment of all interést due on 
account of the mortgage in consequence 
whereof the sale was directed, and of the 
costs of the suit in which the decree direct- 
ing the sale was made ; 

Jourthly, in payment of the principal 
money due on account of that mortgage ; and 

Jifthly, the residue (if any) shall be paid 
to the person proving himself to be interested 
in the property sold, or if there be more such 

rsons than one, then to such persons accord- 
ing to their respective dnterests therein or 
upon their joint receipt. — 


A nomatous Mortgages. 





62. Inthe case of a mortgage not coming Bombay 


within any of the defini- 
tionscontainedin section 
twenty-one, the rights 
and liabilities of the parties shall be determined 
by theircontract as evidenced in the mortgage- 
deed, and, so far as such contract does not 
extend, by local usage: Provided that, in the 

( ob an express <a fe 3 wept y 
e mortgaged property sha eemed to be - 
the only security for payment of the mortgage 


money. | 
sy § Charges. 


not de- 


Mortgages 
scribed in section 21, 








, or under the pro- 


isions of th other Act, or by oper- 


redeem the) 
gagees atid to Teocioes the Maerh- 


59. In finally adjusting the amount to be Bill If, 
, » paid to a mortgagee in Billys. - 


60. If any property the sale of which is aa I, se) 65: ° = 

; , 8. 32: ie 
this Report, a. 25, allan 
Act X of 1877, 8, 9 


61. Such proceeds Bill II, s. 66: 
shall be brought into Bill, s. 33: 


63. If by any assurance other than a mort- Bill 11, «. = 










ye 


By 
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Se 


See Act X of 187%, — 
8, 296, i 
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53, 54. ’ 


1 W. KR. 278: 12 
R. 149: 


+ 23° W: R. 121. 


i: A Aggea 


we 








2 ied Salat shall, so far as may 

PP 

be, ap the owner of “such property, 

and al the provisions -hereinbefore applied 
instituting a suit for the sale 





The delivery by a debtor to the creditor or 
his agent, of documents 
of title relating to pro- 

rty, with intent to 


€- 4 create a security thereon, shall be deemed to 


oo, create a charge on such property in favour of 


cph. the creditor for the amount of the debt. 


Nothing in this section applies to the 
charge of a trustee on the trust-property for 
expenses properly incurred in the execution 
of his trust. 


64. Where a person is or becomes abso- 
lutely entitled to im- 
Extinguishment of moveable property, of a 
charges. charge or other ineum- 
brance on which he is also the owner, the 
charge or incumbrance shall be extinguished, 
unless he declares, by express words or neces- 
sary implication, that it shall continue to 
subsist, or unless such continuance would be 
for his benefit. 





CHAPTER V. 

Or Leases or ImmoveaBie Property. 
65. In the absence of a contract or local 
: _ usage to the contrary, 
Rights and liabilities +h Jessor and the lessee 

of lessor and lessee. 4 

of immoveable property, 
as against one another, respectively possess 
the rights and are subject to the liabilities 
mentioned in the sixteen rules next following, 
or such of them as are applicable to the 


(2) altered: cf. property leased :— 
1 37 1872, 5. 98: ane! 


(a.) The lessor is bound on the lessee’s 


me request to put him in possession of the pro- 


Beng. Appendix 44, perty leased : 
i is 'W.B. 2301" 4 


(é.) The lessor shall be deemed to contract 
with the lessee that the latter paying the 
rent reserved by the lease and performing the 
contracts binding on the lessee may hold the 
property leased during the time Timited by 
the lease without interruption by the lessor 
or his transferees, or any person lawfully 
claiming through him or them : 

(c.) The lessee is entitled to the enjoy- 
ment of all easements annexed to the property 
leased at the time when the lease was made 
until the lease determines or such easements 
are extinguished, whichever event first hap- 


‘pens : 

(d.) The lessee is bound to keep, and on 
the termination of the lease to restore, the 
property leased in as good condition as it was 
in at the time when he was put in posses- 
sion, subject only to reasonable wear and 
tear, and to allow the lessor and his agents, 
at all reasonable times during the term, to 
enter into the property leased and inspect 
the condition thereof, and to give or leave 
notice of any defect in such condition and to 
make good all such defects within three 
— after such notice has been given or 


(¢.) If during-the continuance of the lease 


any accession is made to t) leased 
such accession (subject bose, Se ene : 
to alluvion for the time being in force) shall 
be deemed to be comprised in the lease: 

(7) If by fire, tempest. ; 


of an army or of a m 


property shall, so far as” 















_count by the lessor : 







rior force, any part of the pr erty leased be 
wholl “i ed or va mv 

1 1 r ich it was let, 
sn for ¢ s| Bite void as to that eave 


any*rent or fine payable under the 











pro ly abate, and a proportionate 
ofeany fine the lessee shall be 
steep Li tne 


If the injury be occasioned by the wrong- 
ful.act or default of either party, sueh party — 
shall not be entitled to avail himself of the 
benefit of this provision : 

(g.) If the lessor neglects to make, within 
a reasonable time after notice, repairs which 
he is bound to make to the property wets 
the lessee may make the same himself, a 
deduct the expense of such repairs with 
interest from the rent, or otherwise reeover it 
from the lessor : 

(4.) If the lessor neglects to make an 
payment which he is bound to make, wel 
which, if not made by him, is recoverable 
from the lessee or against the property 
leased, the lessee may make such payment 
himself, and deduct it from his rent, or 
otherwise recover it fromthe lessor : 

(i.) Every lessee who JJecomes aware of 
any proceeding to recover the property leased 
or any part thereof, or of any enc 
made upon, or any interference with, the 
lessor’s rights concerning such property, is 
bound to give notice thereof to the 
with reasonable diligence ; and, in default of 
so doing, he is liable to make compensation 
to the lessor for any loss or expenses occa- f 
sioned by such omission : 

(j.) The lessee | use the property leased 5 
and its products (if any) as a reasonable 8 
owner would use them ; but he must,_not use 
the property for a purpose other than 
for which it was leased, or fell ti » pull 17 
down or damage houses, open & ee HN 

uarries, or commit any other act which is "* 
estructive or permanently injurious thereto. 

The prohibition in this clause does not 
apply to mines which were open when the 
lease was granted ; ; bias 


(k.) No lessee shall, without, ther lessor’s 8 Beng. 241: 
consent, erect on the property any 14 & 16 Vi 
permanent structure, except for agriculfural e 
purposes ; and no such lessee who erects there- 


on any building, engine ‘or mac’ 
for agricultural ° gr ra shall 

the same without first. giving ; 
lessor or his agent’one in 





Beng, 40) 







in pier his mire, so ; 
upon the lessor or his - ‘ to 
purchase the thing so ses re nape aed 
and the lessee’s right to temove the same 
shall thereby cease, and the same shall belo 
to the lessor, and the value thereof shall 
case of dispute be ascertained and determined 
by two referees, one to be chosen by each 
party, or Ly an umpire to be named by such =» 
referees, and shall be paid or in fie- © 


1.) Subject to the provisions of clause (), Re Thakoor 
ey ee hase Sgt. eee many te FB. Rol 
uring his on ; Bong. 
at thfage which he has allied tothe soll! Deut 
Late tall enige opel 
lessor mage to the 
by such removal : Wage 





























vie (0.) If the lessor transfers the property 
eased, or any part thereof, or any part of his 
terest therein, the transferee shall possess 
_ all the rights and, if the lessee so elects, be 
; £ to all the liabilities, of the lessor as 
to the or transferred so long as 
he isthe owner of it; but the lessor shall not 
reason only of such transfer cease to be 
_ subject to any of the liabilities imposed upon 
__ him by the lease, unless the lessee elects to 
treat the transferee as the person liable to 
him: Provided that the transferee is not 
entitled to arrears of rent due before the trans- 
fer, and that if the lessee pay rent to the 


he 


Car without having reason to believe that 
t such transfer-has been made, the lessee shall 
not be liable to pay such rent over again to 
the transferee : > 
Where only a part of the property leased 
is transferred by the lessor, he may determine 
~ what proportion of the rent reserved by the 
lease is payable in respect of the part so trans- 
ferred ; 
, A. 206 .) The lessee may transfer, absolutely or 
pe wa of mortgage, the whole or any part 
P, 1875, Of his interest in the property leased, and any 
BL: transferee Some interest or part may again 
th transfer it. The lessee shall not, by reason 
‘A.67, of such transfer, cease to be subject to any 
of the liabilities attaching to the lease, unless 
the lessor elects:to treat the transferee as the 
person subject to such liabilities. Subject as 
aforesaid, each successive transferee, so long 
R dd, as he is entitled to the Property leased, pos- 
sesses all the rights, and is subject to all the 
liabilities, of the lessee as such. 
ong Nothing in this section shall be deemed to 


“authorize a tenant having a right of ocen- 
cars ha farmer of an estate in respect of 
vhi ult has been made in paying 
revenue, or the lessee of an estate under the 
management of a Court of Wards, to assign 
his interest as such tenant, farmer or lessee. 
é eae : 


‘3 





a 66. The following 
Ss snd Jona” Omissions are fraudun 
: EE ‘ie: ~ lent :— 

40.3.90%) Gal iet ciliedon of tie letor ot i 

‘©9277. (a) an omission e lessor of immove- 
ae © disclose to the lessee any 
defect in of which the former is, and 

the latter is not, aware, and which the latter 

could not with ordinary care discover ; 


) an omission of the lessee of immoveable 
ty to disclose to the lessor any fact as 
nature or extent of the | 's interest; 
of which the lessee is, and the lessor 

vare, : oe increases the value 









tenancy begins when the lessee 
enters, under the lease, 
into of the 


“on the part of either 








or (2) in case 
ter as such 
rson or 

fn either Deas 








: Rn 

Duration of certain OF | 2 to the 

leases in absence of writ- trary, a lease aly ic 

ten eontract or local moveable property for : 

usage. of cultivation 

“shall be a lease from year to year terminable 
essor.or lessee, by six I. Li 3 

months? notice expiring with the pe of at Bong. App 

year, of the tenancy; and a lease of immove- P. 1878, p.9 

able property for any other purpose Ps be. 480. 

a lease from month to month, terminablé, on 

the part of either lessor or lessee, by fifteen 

days’ notice expiring with the end of a month 

of the tenancy. 


Every notice under this section must be in 
writing signed by or on behalf of the party 
giving it and tendered or delivered to the 
party who is intended to be bound by it, or 
affixed on a conspicuous part of the property. 


69. Where the time limited by a lease of Bill If, s. 75: 
immoveable property is Bill, s, 43. 
Exclusion of day on expressed as commenc- 
which term commences. ing from a particular 
day, in computing that 
time such day shall be excluded. Where no 
day of commencement is named, the time so 
limited begins from the making of the lease. 

Where the time so limited is a yearora . 

Duration of lease fora number of years, in the 
year. . absence of an express 
agreement to the contrary, the lease shall last 
during the whole anniversary of the day 
from which such time commences. 

Where the time so limited is expressed to be 
determinable before its 
expiration at the option 
of the parties or one of 
them, the lessee, in the absence of an express 
agreement to the contrary, shall have such 









Option to determine 
lease. 

































option. f 
. 70. A lease of im- pin Tt, 76; 
Determination of lease. moveable property de- 7 W. It. 288,” 
termines— Sa” 
(2) by efflux of the time limited thereby : 8 Moo. I, A. 261: 


(2) where such time is limited conditionally 16 W. R. 147, 
on the happening of some event—by the 
happening of such event : 

(c) where the lessor can only alienate for Lease Hindd 
his own life the property leased—by the death dow, Martha 
of the lessor : 

(2) where the lessor holds the property 
leased for the term of the life of another 
person—by the death of such person : 

(e) on the expiration of a notice to de- 
termine the lease duly given in pursuance 
of a power therein contained : 

(7) in case the interests of the lessee and 8 0’Kin, 159. 
the lessor in the whole of the property leased But Oo. a 
become vested atthe same time in one person = 15. < 
in the same right : P 


(9) by express surrender, that: is to Say, iN Surrender of 
case the lessee yields up his interest under redeem me 
the lease to the lessor, by mutual agreement an ‘wo 
between them : pr 


(4) by implied surrender, that is to say, 
in case the lessee accepts from the lessor a 
new lease of the property leased, to take 
ae during the continuance of the existing 
ease : ‘ 
(i) by forfeiture, that is to say, (1) in case fq 
the lessee breaks an express condition which 16 
provides that, on: breach thereof, the lessor 25 W. 
may re-enter, or the lease shall become void ; 

the lessee renounces his charac. 

by setting up a title in a third 18 W. R.ags 
title in himself, and Bat seo 22 
@ lessor or his transferee ../¢8' 
evidencing 





SS 


Me 


66. 
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‘2! 
and 


é Reb.” 


’ 
u, 
































ay) on the expiration 



















































71. A forfeiture under section seventy, | 
. clause (i), is waived. 
Waiver of forfeiture. by acceptance of rent 
which has become due since the forfeiture, 
or by distress for such rent, or by any other 
“achfon*the part of the lessor showing an 
intention to treat the lease as subsisting : 


Provided that the lessor is aware that the 
forfeiture has been incurred : 


Provided also that, where rent is accepted 
after the institution of a suit to eject the 
lessee on the ground of forfeiture, such ac- 
ceptance is not a waiver. 





72. A notice given by the lessor under 

section seventy, clause 

(j), is waived, with 

the express or implied 
consent of the lessee, by acceptance of rent 
which has become due since the expiration | 
of the notice, or by distress for such rent, or 
by duly giving to the lessee a second notice 

* to quit, or by any other act on the part of 
io teate shewing an intention to treat the 


lease as subsisting. 


Waiver of notice to 
quit. 


Il,s.77,cl.2: 3, Where a lease of immoveable property 
¥. Age Relief against forfei- has determined by for- 
ared Puraniky. ture for non-payment of feiture for non-pay- 
Babiyd — Kuppa-rent.  * ment of rent and the 
ten lessor sues to eject the lessee, if, at the 
vacock, C.J. hearing of the suit, the lessee pays or tenders 

to the lessor the rent in arrear, together 

with interest thereon and his full costs of the 

* suit, or gives such security as the Court 

thinks sufficient for making such payment 

“within fifteen days, the Court may, in lieu 

of making a decree for ejectment, pass an 

order relieving the Jessee against the forfei- 

ture; and thereupon the lessee shall hold the 

property leased as if the forfeiture had not 
occurred. 


Nothing in this section applies to suits 
under Act No. X of 1859, or Bengal Act | 
No. VIII of 1869. | 


74. The surrender, express or implied, of 

Effect, “of surrender a lease of immoveable 
and forfeiture on under- property does not pre- 
Jenses. judice an under-lease of 
the property or any part thereof previously 
granted by the lessee ; bit, unless the surren- 
der is made for the purpose of obtaining a 
new lease, the rent payable by, and the con- 
tracts binding on, the under-lessee shall be 
respectively payable to, aud enforceable by, 
the lessor, : 


f The forfeiture of sucha lease annulgvall 
~—* ‘such under-leases, 


R. 281 : 
P, 1871, p. 63, 





of a notice to quit | 








or of intention to quit the property leased 
duly given by one party to the o i 


| of parties. 





75. If a lessee or under-lessee of property 
Effect of holdi , remains In, possession 
ie MASS ng over thereof after the deter- 
*P 18T0, papa ¥t fhe lease, and the lessor or his. 
Rhis 1 - H sth accepts rent from the 
to his nder-lessee, or otherwise assents 


continuing } a 
94, bag ¢ 1D the absence FOE eatin te 


for which the 
in section sixty-eigh 






* (a) A lets a 






lets” the h mates nesteay watt 







(b) A Jets a farm to B for the life of 
but B continues in possession wi + 
lease is renéwed from year to years — 





- 


CHAPTER VI, 
Or Excnanons. 


76. When two persons contract to 

« Exchange” defined. ally give one 
another, 

or both things beirig money only, the 

is called a contract of exchange. 






77. The party deprived of the thing he 110.29, 


Right of party evicted Teceiv MD eRe. 
from thing received in change by reason of 
exchange. anything , ak by the 


other party or any person through whom the — 
latter claims, may, at his option, sue for com-_ 
pensation or sue for the thing given’ by him. 


Bill U1, «. 28 


3 Ss . " . . 4 
78. Save as otherwise provided in Bu wane 


» chapter, each 

Rights and liabilities the rightsand 188! x yd 
to the liabilities of a 

seller as to that which he gives, and has the 
rights and is subject ‘to the liabilities of a 
buyer as to that which he takes. 


* 


79. Onan exchange of money, each party Bill 11, ». 2 
thereby warrants the Bill, » 48, 
genuineness of — the Gelivers miu 
money given by him. 3 Morl. 105. 


Exchange of money. 


ne 


CHAPTER VII, 
Or Transrers or Defrs. ‘ane 


80. No transfer of, or charge on, any debt, Bu 11, 61 
craiephousigialabiat Bill, s. w ; 
in mov property, 1 
shall have any 0 io 
inst th is ieee property 
against the person in whom the: 
vested, until express notice of the transfer or 
charge is given to him, unless he is a party 
to such transfer or charge ; and every d 


by such debtor or perro, ed ing a party 
es 
er or 




















Transfer of debts. 



















122. 














to, and not having recei ress notice 


a transfer or charge, with the debt poi aa 















shall be valid as against such 
charge. phd Geen 


Illustrations, _ 





C. B then demands the debt from A, ' 
notice of the transfer, pays B. ‘The pa: 
and © cannot sue A for the debt, 


(b) A has jewels deposited with 
mi them to C. died wa instrum 
transferring them to D, who takes it to B- 
gets the jewels from him by don: ‘B, has. 
any notice of Comoe : 
the jewels to D, has no remedy 
‘ %: 








































pat afore con | ane. = 


or is made isnot complete | 4W: 8 Maly, Clandest Mort. | Tie whole. 
= i ial ce =a 










O. Acts or tax Governor Guneran rx 
Councr. « 
Sem 2, 


_ Subject. » Extent of 
‘.e 







repeal. 












i ee el 
a Re ** . XXIX of 1842 | Lease and release ,,, The whole, 
debenture is issued in fraud of a public ae = bert ses 5 * 







toA. Avgells and transfers the debenture 





























hetice ear @ fraud. The debenture XI of 1855... | Mesne profits “and Section 1, and cy 
hands improvements. in th title and 
. preamble, the 
debt is transferred for the — a 
"© purpose. of — securing and” rand “to 
5 “money ‘advanced or to . limit the liabi- 
oe b ip ong! loan, or an existing lity for mesne 
or ‘debt, e original debt, if reco- Prolite and.” 
“per by ither the -.the transferor or transferee, XXVII of 1866| Indian Trustee Act” Section 31. ig 
R$ le, ‘first, in” pail ent of the costs | ry of 1872 ... | Panjab Laws Act... | So far as it re. 
. R recovery, secon 4 in- or towards lates to Bengal it 
; of the oa r the time being - qeenlaticns ¥ e 
0 - - 
mae ~ the ed Se residue, if Xvll of 1808. 
Belongs XX of 1875... | Central Provintes | So far as it re- 
er = ve se Laws Act. ee : 
1,5. 140, 85. Nothing in this _ chapter ge f “of e798. and a 
Saving of negotiable “débts secnred by nego- ' XVII of 1806. 4g 
astray z. “ tiable instruments, XVIII of 1876) Oudh Laws Act aoe “ater td it Te a 4 - 
un E ~ “ t ay 
ae: Ate | | Basie: > ae 
wanes We I of 1877 | Specific Relief... | In sections 3 a 
. and 36, Be 
a - 4 | | words “in 2 Kae a 
“i Ry writing.” SC 
~ * , CHARTER vin, | : te 
mp Or Apronuoxiuext. (e). Reaviations. : 
eS 
, &. 140 : 68 All rent8; annnitios, pensions, divi- 
of » dends and other period. , sg ried and Subject. Extent of 
“gigs. = “ical oe Seo shall, in a 
Be _ e determination | ———— a Renn 
ow of person aess or otherwise, Bengel Rey. Conditional ’sales ... | The whole Re 
|, __ of the interest of th entitled to receive | lation I of Ae gulation; 
4 P h payment, 16 crn de frm ae Fr | Bengal Regu. | Redemption «| The whole Bes 
: ty = we Sccrue , lation XVI _ gulation. 
oe ohne to ge. aga for of 1806. 





Bombay Re- Mortgagees in pos- | Section 15. 
gulation V/} -session. 


* 
* 
. 








| 
of 1827. 
: cin =, ve any | 1 
tay Tinding ' D. FITZPATRICK, 
ae . bs , Fiat Séoy. to the Govt. of India. 
ae % . . 
ns * ‘ aes 
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PART V. 


pSieit of Indiz. 


_* 6 Separate paging is given to this Part in order that it may be filed as a separate compilation. 





Bills Mea into the Council of the Governor General for making 





it Sere = Regulations, or published under Rule 22. 
fn eg tt GOVERNMENT OF INDIA. 
of - "Ss LEGISLATIVE DEPARTMENT. 

is ie Z y be «, [Third publication} 


we FP 


Sa following further Report of a Select Committee, together with the Bill as settled 
, Was presented to the Council of the Governor General of India for the purpose of 


her Laws and Regulations on the 19th of February, 1879 :— 


* a, fe undersigned Members of the Select Committee to which the Bill to define and 


From to Chie? Commissioner, Mysore, No. 3193—4 J, dated 26th July, 1878. 
oes ig Under to Government of Bombay, No, 4405, dated 80th July, 1878, 
yt é it Secretary to ioner, Central Provinces, No. 83012—147, dated 
Bist July, 1878. “ 
~ boro Chief Aiecalstenens Aor and Merwéra, No. 500, dated 5th August, 1878, 

and enclosure, 


‘Under Secretary to Government of Bengal, No. 1745, dated 18th August, 1878. 
m» Acting Under Secretary to Government, Bombay, No. 4792, dated 17th August, 1878, 
and 


wd caging 5 to oF a fommigsioner, Mysore, No. 8765—6, dated 15th August, 1878, and 


. 


a Sierar to Goternmsit, North-Western Provinces and Oudh, No. 626 A,. dated” 


heen 
ber, 1873 


* 


enclosures. 
Taner & fief Commissioner, British Burmo, No. 1440—61, dated 28th 
enclosures. © 


oo ‘Under Secretary to Government, Bombay, No, 6570, dated 15th November, 1878, and , 
enclosure. 


_ Note by Sir Richard Garth, ‘Justice, High Court, Calcutta, dated 21st November, 


note by A. Phillips, .. dated 30th N ber, 1878. 
; ema nani her tet iin dete Nove TE 
a - Government of ak Benen No, 290-24 My dated 1st February, 1879, and enclosures. 


888, dated 6th February, 1879, and enclosares, 
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ee 


_ Government, of the Panjab for the total exclusion of hundis from an 
y come to thie coficlusion that the Bill should in this respect be 


and assimilate, baer | possible, the Native an 
ees argh arg 


3 to hd Ai 
i Native*bankers and merchants in certain ads 
the Bill, if passed with a saving of the local 
hief Justice eae toa aii, 
He community grad 













' Thedesirable uniformit mg pire usage will thus be brought about without 
shaeddis ; to Native bankers aie me How long this will | 
the Bank o Bengal has supplied | 


Seine. to hesy. 
as to asta paper 
ass more and m 





che garam the Chief Justice that one main peincicle of Indian, codification is to 
European law on each subject, we 

le must be applied so as to produce as little friction as possible, 
den abolition of the numerous local usages,(there is no general 
and undefined as théy often are, would cause much and justifi- 
rts of the country. But 

usages in question, will 
and perpetuate these usages, but to induce the 

iscard them for the corresponding rules contained 


ve of ren ache ve 


amend the law re- 
lating to Promis- 
sory Notes, Bills ; 
of Exchange" and re 
Cheques was re- » 
ferred, have consid- 
ered the Bill and ~~» 
the papers noted in 4 
the margin, and) ~~ 
have the honour to “ BS. 
wae this further a 
port : 
2. We have care- 
fully considered thé 
arguments. urged 
on the one side by 
~ the learned Chief 
Justice of Bengal 
and the Bank of .. - 
Bengal for the im- 


Re tlon ofthe méasure in its entirety to hundis, and, on the other side, by the 


rt of the measure. 
substantially as it 































have always been recognized by our in all pa India: the Bank itself 
that, for spears of seventy years, ite Desincw in hund{s has in ly been conducted 
ing to the same laws and usagés as to European pcre me em Ler 

alleged duty of the holder of a di hundf to exhaust the acceptor ha’ 

to the drawer or endorser) Natives have made no difficulty about conforming to the B 
requirements. It is, we und d, the practice of the Bank and, probably, of other 
European purchasers of hundis to notify that they will not be bound by | local usage 

contravenes ‘the English law as to bills of exchange. Though the Bill should pass in its 

form, this,practice will remain legal and unaffected. It operates of course to bind 
seller to waive a défence which he might otherwise have made. But, the other parties 


hund{ are practically precluded from setting up any such usage by the knowledge that if they — 
did so their credit would be destroyed by refusal of the’Bank to buy hundis on which their 5 


names appear. , ; i Sa 
4. to exclude totally (as the Panjéb Government propose) hundfs from any part of 
would be to render the proposed legislation to a great extent inoperative, and would pro ey: 
result in withdrawal of the Bill. Considering the fact that the carrying on of the internal tra 
of India is becoming more and more dependent on English capital, and that the use in the Mufas- 


i Ae 
cee 


sal of bills in the English form is therefore largely increasing, we think that such withdrawal 
would be highly inexpedient. We are supported in this opinion by the faet that the Local 
Governments of Bengal, Bombay, the North-Western Provinces and Ajmer have all in 
favour of the Bill ; that the Chambers of Commerce at Calcutta, Madras and Bombay, Bank | 

of Bombay, and the Calcutta Trades Association, have done the same ; and that the Directors of . ae 


the Bank of Bengal bear testimony as to the ability with which it was framed by Mr. Phillips. 
5. Turning now to the details of the Bill, we have, in the first place, expressly saved the 
provisions of the Indian Paper Currency Act, 1871, section 21, whith prohibits the issue of 
private bills or notes payable to bearer on demand. oh sige 
6. We haye struck out from section 16 the words “ the whole or any part of,” as theymight — 
have been taken to imply that there may be a special indorsement expressly .directing payment 
of part of the amount mentioned in the instrument. ee 
7. Section 21 was taken from the Law Commissioners’ draft, and deals with a promissory note 
signed, by two persons, and shewing that one of them subscribes only to an alternative ibility, 
We think it very doubtful whether such an informal instrument isa promissory note.at all, — 
and for this and other reasons we have omitted the section. . ee. 
8. We have also omitted section 33, as the matter appears to us to be Fa lo re 3 
for by the Indian Contract Act; for the same reason we have omitted the first of see- 
tion 43. : OY aa 
9. We have omitted, as unlikely to be practically useful, sections 55 and 56, which i 
for the delivery without indorsement, but with intent to transfer title, of bills payable to the 
order of a specified person or to a specified person or order. ‘ i 
10. We have omitted section 59, as the matter is sufficiently covered by the’ preceding : 
section. as ae 
L. We do not think that the Bill should deal with collateral agreements, and haye there- 
fore struck out section 66. , 
12. We have amended the section (73, now 67) as to the drawee’s term for deliberation, 


#. 


© dit-now rovides that the holder may allow the drawee twenty-four hours (exclusive of public 


Pi 


A oe 
~ 


holidays) to consider whether he will accept the Bill. P . 

_ 13. We think that, in order to charge the drawer of a cheque, the holder should only be 
‘bound to present it at the bank on which it is drawn before the relation between the drawer and 
the banker has been altered to the prejudice of the drawer. We have altered section 82 aeeord- 


jaoly, 
14. We have omitted from section 97 the explanation relating to material sltedationin % 

_ 15, We have made some changes in wording and arrangement, . wr sie 
© 16. The Bill No. ILI and the second report of the Select Committee have been published 


_ “in English in all the local Gazettes except those for Assam and R&jputdna. « Publication of the 


-. Bill and report in the vernacular has been reported only by the Governmen nore hs 
Bengal and the North-Western Provinces and. Oudh ‘oll the Chief Pen of - 


Central ae ‘ P ; ~ aS 

17. With the exception of our Hon’ble Coll Mr. Mo we think that the Bill 
might now be ae as amended. Mr. Morgan would omit the a rs sasto, | 
hundis. In other respects he approves of the Bill. We recommend that its con- | 
sideration be stayed until the new Law Commission has reported thereon. Meanwhile, we | 
think the Rill, as now amended, should be published with this report in the Gazette of India. 


WHITLEY STOKES, 










ap eam 
C ie: GH. PRY, : 
ALOUTTA ‘ . A. VANS. 
The 19th February, 1879. } . F. R. COCKERELL. a 











I cannot 
on which it accords to local usages relating to hundis. n a careful | 
aes gr cit been received with reference to the rae 
: in gine! exis ractice regarding hundis, ¢ 
which eal or special seognition atthe hands of the ley f 

q i ‘ : 2 
pte gripes A sclyaced sath ah: those w soe 
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80 many months after date or sight. 


*4. Caleulating maturity of bill or note abl 
* oo arocuge fa opal ad ; 
a bowie 3 Ee oS wlilay. fs 
. Presum: as to negotiable instruments : 
consideration ; - 
‘ eae. 


as to time of transfer; 
e 


as to. ; 
that heli i a holder in due course. 













CHAPTER III, © 
8s To Notes, Bris Ann Curquss. 
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asst 
» OO sae 
dae 


», &., promissory notes, &.” 


45, 
- Acceptance of bill drawn in fictitious name. 
_ Party receiving consideration liable to subse- 


47, 
48. 
49. 


50. 


51. 


52. 
53. 


54. 
55. 
56, 


57, 


58. 
59. Co 


60. 
61, 


62 


63. I 


65. 


66. 
67. 


_ 68. 
' 69. 
70, 


71. 


72. 


73. 
74, 


75. 


76. 
77. 


78. 


79. Presentmen 


of indorser’s liability. ‘ee 
Ppe against denying original validity 
‘of instrument. 


. Estoppel against denying capacity’ of payee 


toindorse.. | 
Estoppe inst denying signature or capa- 


ci prior rd 
Acceptor bound, although indorsement forged. 


quent les. , 
Party not liable to one from whom no consi- . 
ration moved. 
Partial absence or failure of money-consider- 
ation. 
Partial failure of consideration not consist- 
ing of money. 
CHAPTER IV. 
a nd Spoor ‘ 
egotiation by delivery, ‘ 
Negotiation by indorpeenent. “% 
Conversion of indorsement in blank into 
indorsement in full, 
Effect of indorsement, 
Who may negotiate, 
Indorser who excludes his 
makes it conditional. 
Holder deriving title from holder in due 
course. ic 
Instrument indorsed in blank, 
nversion of indorsement in blank into in- 
dorsement in full. 
Indorsement for part of sum due. 
Legal representative cannot by deli only. 
negotiate instrument indorsed y de- 
ceased 


Instrument obtained by unlawful means or 
for unlawful consideration. 

nstrument acquired after dishonour or when 
overdue. ‘ , 

Accommodation note or bill. 


‘own liability or 


. Instrument negotiable till payment or satis- 


faction. - P 





CHAPTER V. 
Or PREsENTMENT. 
Presentment for acceptance. 
Presentment of promissory note for sight. 
Drawee’s time for deliberation. 
Presentment for payment. 


~ Hours for presentment. 


Presentment for payment of instrument 
payable after date or sight. 

Presentment for payment of 
note payable by instalments. 

Presentment for payment of instrument pa¥- 

~~ able at specified place and not elsewhere. 

Instrument payable at specified place. 

Presentment where no exclusive place speci- 
fied. 


promissory 


Presentment when maker, &c., has no known 
place of business or residence, 


Presentment of cheque to charge r 
Presentment of cheftie to chargesan: 


person. - 4 ‘ ay ae 
y reentienag of instrument payable on 
man v 
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of d 
















SEcTIONS. 
CHAPTER VIL 


- Or PayMuNT AND Interest 
* 82. To whom payment should be 2 ’ 
88. Interest when rate specified. 
84. Interest when no rate specified. 
* 85. Delivery of instrument on payment, or in- 
demnity in case of loss. 


CHAPTER VIL. . 


Or Discuarer rrom 1iaBitity on Nores, Binis 
AND CHEQUES. 


86. Discharge from liability : 
(a) by cancellation : 
(2) by release : 
(c) by payment. 
7. Discharge by allowing drawee more than 
twenty-four hours to accept. 
88. When cheque not ay. presented and drawer 
damaged thereby. 
89. Cheque payable to order. 
90. Parties not consenting discharged by condi- 
tional or limited acceptance. 
91. Effect of material alteration. 
\Alteration by indorsee. 
92. Acceptor or indorser bound notwithstanding 
previous alteration. 
93, Payment of instrament on which alteration 
is not apparent. 


* 





CHAPTER VIII. 
Or Notice or Disnonour. 


Dishonour by non-acceptance. 
95. Dishonour by non-payment. 
96. By and to whom notice should be given. 
oa 97. Mode in which notice may be given. 
98, Party receiving must transmit notice of dis- 
Y honour, 
i ona for presentment. 
108; . party to whom notice given is dead. 
101. When notice of dishonour is unnecessary. 


CHAPTER IX. 
Or Norina ann Prorest. 

102. Noting. 

108. Protest. 
: Protest for better security. 

104, Contents of protest. 

105. Notice of protest. 
_ 106. Protest for non-payment after dishonour by 

non-acceptance. 








CHAPTER X. 
Or ReasonasLe Tre. 
. 107. Reasonable time. 
_ 108. Reasonable time for presentment. 
109. Reasonable time of giving notice of dis- 
» * honour, 
110. Reasonable-time for transmitting such notice. 


‘ CHAPTER XI. 
Or AccrepTance anD PAYMENT FoR Honour, | 
111, Acceptance for honour, 





yy 


her for honour. 





at ke not specifying for whose honour 


120. Crossing fiers 
121. Payment of cheque toca 
Payment of cheque crossed 
122. Payment of cheque crossed 
than once. 
123. Payment in due course of crossed cheque. 
124, Payment of crossed cheque out of due oun 
125. Cheque bearing “ not nega : 


CHAPTER XIV. 


Or Forrien Brits. 
Set: of bills. 
Holder of first acquired part ca all. 


Drawee in case of need. 
Protest of foreign bills. 


126. 
127. 
128. 
129. 


CHAPTER XV. . 
Or InrernationaL Law. 
Law governing liability of maker, ‘acceptor 
or indorser of foreign i 
Law of place of payment dishonour. 


Instrument made, &e., out of British India, 
but in accordance with its law. 


130. 


131. 
182. 


138. Presumption as to foreign law. r 
—_—— a 
ScHEDULE. 
No. IV. 


4 Bill to define and amend the law relating to 
Promissory Notes, Bills of Bachange and | 
Cheques. 


Wuerzas it is expedient to ‘apie end amend 
















1 
the law to Promis- | 
Preamble. Notes, of Excl | 
and Cheques; It is here enacted. as follows :— 
_—_—___ r as eit ie 
CHAPTER ii 
B 
* . 1. Jed 
Short title. «The Nes 1 
ments 
- It extends to the whole of Bi 
Local extent. prey 












aby; 
Saving of usages relat. 
jag t0 ‘anilla es ? pe 


Pa Currency Act, 1871 
‘ et And 





an ing, signed by the 

to pay a certain sum of money only to, or 
, # certain person, or to the bearer 

A signs instruments in the following terms :— 

(@) “I promise to pay B or order Rs. 500.” 


“T acknow! myself to be indebted to B in Rs, 1,000 
ptilons, oh value received.” 


to be paid on 

(ce) “Mr. B, 1.0 U Rs. 1,000,” 
“T promise to ty B Rs. 500 and all other sums 
shall be due to him.” 


({e) “I promise to pay B Rs. 500, first deducting thereout 
any money which he may owe me.” 


(f) ae tae 2 Rs. 500 seven days after my 


“I promise to pay B Rs. 600 on D's death, provided D 
wan me enough to oy that sum.” : 

(h) “I promiso to pay B Rs. 500 and to deliver to him 
wie horse on Ist Sever, next.” a — 
instruments ivel ked (a), and: (6 
sroulney ates, "Tt teeters i 

¢), (@), (@), (7), (g) and (4) are not promissory notes. 

5. A bill of exchange is an instrument in 

writing containing an un- 

sane apse conditional ng signed 

by the maker, directing a certain person to 

pay a certain sum of money only to, or to the 

mf of, a certain person or to the bearer of the 
instrument. 

6. A ue is a bill of exchange drawn on a 

AAR specified banker and not 
expressed to be payable 
otherwise than on demand. 

7. The maker of a bill of exchange or cheque is 
called eo csaird ;” the 
person thereby directed to 
“ pay is called the “ drawee,” 

When the bill gives the name of any person in 

“Drawee in case of addition to the drawee to be 
need.” resorted to in case of need, 
such person is called a “ drawee in case of need.” 

After the drawee of a bill has signed his assent 

A aes upon the bill, or if there are 

mr more parts thereof than one, 

upon one of parts, and delivered the same, or 

given notice of such signing to the holder or to some 

person on his behalf, fe is called the “ acceptor.” 

-» When acceptance is refused and the bill is 
nm 

“ Accoptor for honour,” Protested for non-acceptance, 

| : - _ and any person accepts it 

for honour of the drawer or of any 


_ “aeceptor for honour. 

| The person named in the instrument, to whom or 
“Payee.” to whose order the money is 

.,, . . by the instrument directed 

__ be psd in a he aya” 

8. The “holder” of a promissory note, Dill-‘of 

f ye _ exchangeorcheque means any 

' 





EE pa: ia person entitled in his own 
; the possession thereof and to receive or re- 
fe svete amount denen from the parties 
Where the ol bill a is lost or de- 
8 hold rb. person so entitled at the 














the 


i) 



















“ Holder in due of a promissory note, bill of 
iO exchange or cheque if pay- 
able to bearer, or the payee or indorsee th if 


payable to, or to the order of, a payee, for 
consideration before the amount montinned in it 
became payable, and without having sufficient 
cause to believe that any defect existed in the title 
of the person from whom he derived his title, 


10. “ Payment in due course” means payment in 


PY ce with the apparent 
cele ee kad al the pied in 
good faith and without negli- 


gence to any person in possession thereof under 
cireumstanees which do not afford a reasonable 
ground for ae that he is not entitled to 
receive payment of the amount therein mentioned. 
11. A promissory note, bill of exehange or 
cheque drawn or made in 
British India, and made pay- 
able in, or drawn upon any 
person resident in, British India shall be deemed 
to be an inland instrument. 
12. Any such instrument not so drawn, miade or 
se made payable shall be deemed 
Foreign inttwement. <4, 4 6 hr instrument. 
18. A “ negotiable instrument” means a promis- 
sory note, bill of exehange or 
ne cheque expressed to be pay- 
able to a specified person or 
his order, or to the order of a spetified person, br 
to the bearer thereof, or to a specified perggn or 
the bearer thereof. 


* 
14. When a promissory note, bill of ex 
or cheque is transferred to 
any person, so as to consti- 
tute that person the holder 

thereof, the instrument is said to be negotiated. 
15. When the maker or holder of a negotiable 
instrument signs the same, 
otherwisethan as such maker, 


for the purpose of “ee 
tion, on the back or face thereofor on a 


Inland instrament, 


Negotiation, 


Indorsewent. 


urpose a stamped paper intended to be completed 
-* a negotiable instrument, he is said to indorse 
the same, and is called the “ indorser,” 


16. If the indorser signs his name only, the in- 
: dorsement is said to be “ in 
blank,” and if he adds a di. 
rection to pay the amount 
mentioned in the instru- 
“ment'to, or to the order of, a specified person, the 
indorsement is said to be 
“ in full ;” and the person so 
specified is called the “indors 
see” of the instrument. . 
17. Where an instrument may be construed 
either as a promissory note 
or bill of exchange, the holder 
may at his election treat it 
as either, and the instrument shall be thencefor- 
ward treated accordingly. 


18. If the amount undertaken or ordered to be 


Where amount is 
sated differently in 
figures and words, 


Indorsement =“ in 
blank” and “ in full,” 


“ Indorsee.” 


Ambiguous —_instru- 


ments. 


ia- 
age 
paper annexed thereto, or so signs for the same” 


eebae SPAS! 5s 


Pe Pee ee ea ee 
: 














19. A promissory note or bill of exchange, in 


which no time for payment 
ay ard ansag specified, and a sage are 
° payable on demand. 


* 20. Where a stamped paper, which is intended 
to be completed as a negotia- 
ble instrument, is signed and 
delivered’ by a competent 

n as maker, drawer, acceptor or indorser, the 
Dolllet thereof may complete the same by filling 
up any blanks therein, and the person so signing 
shall be liable upon such instrument, in the capa- 
city in which he signed the same, for any amount 
which may be specified therein not exceeding the 
amount covered by the stamp thereon: provided 
that as between the person delivering’ and the 
person receiving the instrument nothing in excess 
of the amount intended by them to be paid shall 
he recovered. 


Blank stamped instru- 
ments, 


a pleted 

A stam) per inten to com as a nego- 
tiable se ame is made payable to “ or order :” the 
holder of such instrument may fill up the blank with his 
own name, or that of any other person. 


21. Jn a promissory note or bill of exchange the 
“ At sight.” expressions “ at sight” and 
“On presentment.” on presentment” mean on 
“After sight.” demand. The expression 
“ after sight” means, in a promissory note, after 
presentment for sight, and in a bill of exchange, 
after acceptance or protest for non-acceptance. 


"22. The maturity of a promissory note or bill 
; of exchange is the date at 
which it falls due, 


Every prothissory note or bill of exchange 
° which is not expressed to be 
Days of grace. payable on demand, at sight, 
or’on presentment, is at maturity on the third day 
after the day on which it is expressed to be payable. 


” 93. In calculating the date at which a promis- 
F sory note or bill of exchange, 
made payable a stated num- 
so mhaby months after ber of months after date or 
date or sight. after sight, or after a certain 
event, is at maturity, the period stated shall be 
héld to terminate on the day of the month which 
corresponds with the day on which the instrument 
is dated, or presented for acceptance or sight or pro- 
tested for non-acceptance, or the event happens, or, 
where «the instrument is a bill of exchange made 
payable a stated number of months after sight 
and has been accepted for honour, with the day on 
which it was so accepted. If the month in which 
the period would terminate has no corresponding 
day, the. period shall be held to terminate on the 
last day of such month. : 
‘ “stiable instrament dated 20th 3 187 
iable instrument dat anua’ 8 is 
sett aesll at one month after date. The idlaranent is 
at maturity on the third day after the 28th February 1878. 

(b) A negotiable instrument dated 30th August 1878 is 
made payable three months after date. The instrument is 
at maturity on the 8rd December 1878. 

(c) A promissory note or bill of exchange, dated 3)st 
August 1878, is made payable three months after date. 
The instrument is at maturity on the 8rd December 1878. 

24. In caleulating the date at which a promis- 

Calculating maturity Sry Note or bill of exchange, 
of bill or note payable made payable a certain 
on™. Sag cheligal Meaepe <p _ifter date 

0 ‘ ‘ a cer- 
tain event, is at maturity, the day of the date, or 


v % Maturity.” 


Calculating, maturity 
f Dill or note pnyable 





of presentment for acceptance o 
test for non-acceptance, or on which 
pens, shall be excluded. Drcalty 

25. When the day on which a promissory 

Whos day of make Sacta ee 

on ma r ity i: 0. 

isa holiday, r , ees isa yale 2 
deemed to be due on the next preceding 
day. Werke 

. Explanation.—The expression “ publie holi 
includes Sundays : New-Vear’s day, Christmas | | 
if either of such days falls on a Sunday, the next 
following Monday: Good-Friday; and any other 
day declared by the Local Government, by notific 
tion in the official Gazette, to be a public holiday, 


26. Until the contrary is proved, the follow- 
Presumptions as to ing presumptions shall be 
negotiable instruments; made :— Fas 
was made 


(a) that every negotiable instrament 
consideration, 
and that every such instru- 


or drawn for 
ment, when it-has been accepted, indorsed, nego- 
tiated or transferred, was accepted, indorsed, 
negotiated or transferred for consideration: 


(4) that every negotiable i ment bearing 
re, vaate en muads or drawn - 
i on such date : 
(c) that every accepted bill of exchange was 
: accepted within a reasonable 
anus {0 Hime of accept: . time after its date and before 

y its maturity : 

(d) that every transfer of a negotiable instru- 
ment was made before its 
maturity : 

(ec) that the endorsements appearing upon a 

as to order of endorse- negotiable instrument were 
ments; made in the order in which 

they appear thereon : 


(/) that a lost promissory note, bill of ex- 
change or cheque was duly 
stamped ; 


(g) that the holder of a negotiable instrument 
is a holder in due conrse : 
provided that where the in- 
strument has been obtained 
from its lawful owner, or from any person in 
lawful custody thereof, by m of an offence 
or fraud, or has been obtained the maker 
or acceptor thereof by means of an offence or 
fraud, or for unlawful consideration, the burthen 
of proving that the holder is a holder in due 
course lies upon him. ae Or ie 












of consideration ; 


as to time of transfer ; 


as to stamp; 


that holder is a hold- 
er in due course, 


CHAPTER II, 
Partizs 10 Nores, Brits anp Cungurs. — 
27. Every person capable of 





n , accord - 
rich he is 


Capacity to make, ing to the law to 

ke, enGaes Gichen, biees; may bind himself and 
cay be bound by the making, 
drawing, acceptance, ent, ery and ne- 





gotiation of a promissory note, bill of 
or cheque, — pila gy.) 






















ey Y A 
n vps yard of binding himself or 
_ of being bound, as mentioned 
in section 27, may so bind 
- himself rey bound by a 
agent acting in his name. 
; eral authority to transact business and to 
ceive and discharge debts does not confer upon 
an agent the power of accepting or indorsing bills 
of exchange so as to bind his igen 
“An authority to draw bills of exchange does 
not of itself import an authority to indorse. 








“An ageut“who si his name to a pro- 
so a nace nets, bill of exchange 
Lisbility of agent oy cheque, without indicating 


uses ‘ thereon that he signs as 
agent, or that he does not intend thereby to incur 


personal responsibility, is liable personally on the 
nstrument, ex » those who induced him to 


1 
ign upon the belief that the principal only would 
ie held liable 

80. A legal representative of a deceased person 


who signs his name toa pro- 


Liability of legal re-  missory note, bill of exchan 
preseatative mus: or cheque, isliable personally 
thereon unless he ly Neste his liability to 


the extent of the assets received by him as such, 
31. Where there are several drawees of a bill of 
exchange who are not part- 
7 eo poem ners, each of them can accept 
oT... it for *himedf, but none of 
them can accept it for another without his authority, 
32. The drawer of a bill of exchange or cheque 
. -is bound, in case of dishonour 
Liability of drawer. hy the drawee or acceptor 
and to Peg neal the 
holder for any loss or caused thereby, pro- 
vided due tro fe of dishonour has been given to, or 

received by, the drawer as hereinafter provided. 


38. The drawee of a cheque having sufficient 
Aa aad oe wet of as ae a his 
“af roperly applicable to 
a st, the ed of od cheque, 
must: ran when duly required so to do, 
and, A default such payment, must compensate 
the drawer for any loss or damage caused by such 
default. 
84. In thg"@bsence of a contract to the con 
Liniieg of innkerof the maker of a place at 
note 4 Ld mage note and the acceptor before 
DR ae a, maturity of a bill of ex- 
of ia amount thereof at 
a mt tenor of the 
) respectively, and the acceptor 
of ex at or after maturity is bound 
to pay the amount thereof to the holder on 
demand, 











to compensate any 

any loss or damage 
by such default. 
section are subject to 
48, 49, 50, 62, 68, 72, 78 


son except the drawee of a bill of 
- OXxe , or all or some of 

Lo } joint drawees, or a 

" person’ named therein as a 

rg in case of need, or an 
can bind himself by an 





36. In the absence of a contract to the contrary, 
whoever indorses and delivers 
a negotiable instrument be- 
fore maturity, with in 
such indorsement, expressly excluding or maki 
conditional his own liability, is bound thereby 
every subsequent holder, in case of dishonour 
by the drawee, acceptor or maker, to com 


Liability of indorser. 


such holder for any loss or damage caused to him 


by such dishonour, provided due notice of dis- 
honour has been given to, or received by, such 
indorser as hereinafter provided. 

Every indorser after dishonour is liable as upon 
an instrument payable on demand. 

The provisions of this section are subject to 
those of sections 27, 29, 48, 49, 50, 59, 60, 62, 
65, 66, 68, 72, 76, 86, 87, 88, 90, 91 and 101, 
clause (a). 

37. Every prior party to a negotiable instru- 
ment is liable thereon toa 


Liability of prior . Fs 
parties to holder in due holder in due course until the 
course, 


instrument is duly satisfied. 


88. The maker of a promissory note or cheque, 
the drawer of a bill of ex- 
Maker, drawer and 
ee re the acceptor are, in the 
absence of a contract to the contrary, respectively 
liable thereon as principal debtors, and the other 
parties thereto are liable thereon as sureties for the 
maker, drawer or acceptor, as the case may be. 


89. As between the parties so liable as sureties, 

e each prior party is, in the 

__ Prior party a principal absence of a contract to the 

a each suse contrary, also liable thereon 

ere: as a principal debtor in re- 
spect of each subsequent party. 


INustration. 

A draws a bill payable to his own order on B, who accepts. 
A afterwards indorses the bill to C, C to D, and D ra) 
As between E and B, B is the principal debtor, and A, C 
and Dare his sureties. As between E and A, A is the 

rincipal debtor, and C and D are his sureties. Ass between 
ss and C, C is the principal debtor and D is his surety. 


40. When the holder of an accepted bill of ex- 
change enters into any con- 
tract with the acceptor which 
under section 134 or 185 
of the Indian Contract Act, 1872, would discharge 
the other parties, the holder may expressly reserve 
his right to charge the other parties, and in such 
case they are not discharged. 


41. Where the holder of a negotiable instru- 

ment, without the consent of 

Discharge of indors- the indorser, destroys or im- 

hoger pairs the indorser’s remedy 

against a prior party, the indorser is discharged 

from liability to the holder to the same extent as 
if the instrument had been paid at maturity. 


Suretyship. 


Illustration, 


A is the holder of a bill of — made payable to 
the order of B, which contains the following jnloamaeeie 


in blank :— 
First indorsement, “-B.” 
Second indorsement, “ Peter Williams.” 
Third indorsement, “ Wright and Co,” 
Fourth indorsement, “John Rozario.” x 
This es sete in suit against John Rozario and strikes 


ithout John Rozario’s consent, indorsemeats ef 
Peter Willian and Wright and Co. A is not entitled to 
recover anything from John Rozario. 


‘ 


* 


change until acceptance, and _ 





“ 


rete 


TITS Bs 


Sere 


Ke 





42. No maker of a i note, and no 

Estoppelagninst deny- drawer of a bill of exchange 
ing original validity of or cheque, and no acceptor 
instrument. of a bill of exchange for the 
honour of the drawer shall, in a suit thereon by 
a holder in due course, be permitted to deny the 
validity of the instrument as originally made or 
drawn. 

43. No maker of a promissory note and no 

Estoppel against de- acceptor of a bill of ex- 
nying capacity of payee change payable to, or to the 
to indorea, order of, a specified person 
shall, in a suit thereon by a holder in due course, 
be permitted to deny the payee’s capacity, at the 
date of the note or bill, to indorse the same. 

44. No indorser of a negotiable instrument 

Estoppelagainstdeny- Shall, in a suit thereon by a 
ing signature or capacity subsequent holder, be per- 
of prior purty. mitted to deny the signature 
or capacity to contract of any prior party to the 
instrument. 

45. An acceptor of a bill of exchange already 

Acceptor bound, al- indorsed is not relieved from 
though —indorsement _Jiability by reason that such 
forged. indorsement is forged, if he 
knew or had reason to believe the indorsement to 
he forged when he accepted the bill. 


46. An acceptor of a bill of exchange drawn in 
a fictitious name and payable 
to the drawer’s order is not, 
by reason that such name is 
fictitious, relieved from liability to any holder in 
due course claiming under an indgrsement by the 
same hand as the drawer’s signature, and purport- 
ing to be made by the drawer. 


- Acceptance of bill 
drawn in fictitious name, 


47. If at any time there has been consi- | 


* Party receiving consi- eration between any par- 
deration liable to subse- ties to a negotiable instru- 
quent parties. ment for the making, draw- 
ing, acceptance, indorsement, negotiation or trans- 
fer thereof, the party receiving such considera- 
tion is, in the absence of a contract to the contrary, 
liable upon the instrument to all subsequent parties 
thereto, and every subsequent holder is, as against 
him, a holder for consideration. 

The provisions of this section are subject to 
those of sections 27, 49, 50, 59, 65, 66, 68, 72, 
73, 76, 86, 87, 88, 89, 90 and 91. 

Illustrations. 

(a) A indorses a bill of exchange to B, at the request of 
©, for C's account with B. B is a holder of the bill for con- 
sideration and if he indorses it as a present to D, D isa 
holder for consideration as against A. 

(6) A, the holder of a negotiable instrument, indorses it 
in full to B, in the belief that B has done something which 
he has not done. B, for consideration proceeding from C, 
indorses the instrument in blank to C, and C indorses it to 
D. D strikes out C’s indorsement. Dis a holder of the in- 
strument for consideration as against B. 

48. When there was no consideration for the 
making, drawing, acceptance 
or indorsement of a negoti- 
able instrument, or when the 
consideration has wholly fail- 
ed, the maker, drawer, acceptor or indorser is not 
liable thereon to the ‘party in whose favour the 
instrument was so made, drawn, 


ted or 
indorsed, or to any party claiming. through 
him, unless consideration’ was given by ti 


Party not liuhle to one 
from whom no consider- 
ation moved. 


claimant or by some through who 
derives title, Bat the er, anes, pal 


oF indorser is liable to compensate an: 
a ho, being 1k 2 any subsequent 
ee sip i being liable on such ins’ » pays 


i. 
Ah: a 


net Bn 


49. When the considera 


a 
Partial absence or fuil- De Re 
are of money-cousidern- © exshanee Siero. 
ae 
originally abs¢ 
has subsequently failed in part, the sum 
holder standing in immediate relation with 
signer is entitled to receive from him 
tionally reduced. pera 
danation.—The drawer of a bill of 
stands in immediate relation with the a¢ 
The maker of a promissory note, bill of exch 
or cheque, stands in immediate relation with : | 
payee, and the indorser with his indorsee. Other — 
signers may by agreement stand in i 
relation with shat. eal pee 
Illustration, es) 
A draws a bill on B for Rs. 600 payable to the order of 


A. B ts the bill, but subsequently dishonours it 
saliraesen A sues B on the Mil B proves port wid 


ted for value as to Rs. 400, and as an accommodation 
tothe plaintiff on to the residue. A can only recover 


50. Where a part of the pg for which 

a person si ap 
sideration not consisting 20te, bill of exchange or 
of money, cheque, though not consist- 
ing of money, is ascertainable 
in money without collateral enquiry, and there has 
been a failure of that part, the sum which a holder 


. 





standing in immediate relation with such si is 
entitled to receive from him is proporti re- 
duced. * 

CHAPTER IV, 


Or Necortation. 
51. Subject to the provisions of section 62, 
doi. & Promissory note, bill of 
exchange or le 


ue 
to bearer eee 
delivery thereof. : 


-Laception.—A promissory note, bill of 
or cheque delivered on condition that it is not to 
take effect except in a certain event is not 
tiable (except.in the hands of a holder for ps 
without notice of the condition) unless such event 


hay : 
soi Illustrations. : 
the holder of iable i t 
(a) A, the holder of a negotia sata 


Negotiation by 
very. 


yable to 
bearer, delivers it to B's agent to keep instra- 
ment has been negoti 

(b) A, the holder of a negotiable instruthent payable to 
bearer which is in the hands of A’s banker, who is at the 
time the banker of B, directs the banker to the in- 
strument to B’s credit in the banker's account with B. 


banker does so, and accordingly now esa se the instru. ¢ 
negotiated, 


ment as B's agent. The instrument 
and B has become the holder of it. : 

52. Subject to the provisions of section 62, a 
bill of ex- 


" promissory note, 
Negotiation by in- , 
Yaw ace y ™ change or cheque pay 


& 





a 







the order ofa sp ny 
or toa wr tne or order, by 
the holder by indorsement and 


53. The holder of a pati 


do: n bin ke 
ment i bask ime signing his own ‘hhame, 
indorsement in full, writing above the i vores 
signature a 
to any other “as indorsee, oo 
dorsement in blank into an indorsement in full ; 
and the holder does not thereby inew i enaaoal i. 


bility of an indorser, meaiits 



















specified person. 
ing indorsements on different nego- 
ayable to bearer :— 
contents to C only.” 
iy C for my use.” 
C or order for the account of B.” 
n must be credited to 0.” 
jents exclude the right of further nego- 






2 a ORE iiae a 








value in account with the Oriental Bank.” 
y the contents to C, being part of the considera- 
certain deed of assignment executed by C to the 





do not exclude the right of further 






by ©. 
Who may negotiate, = makers, drawers, payees or 
indo of a negotiable instrument may, if the 
negotiability of such instrament has not been 
sted or excluded, as mentioned in section 54, 
indorse and negotiate the same. 

/ —Nothing in this section enables a 
maker or drawer to indorse or negotiate an instru- 
ment, unless he is in lawful possession or is holder 
thereof ; or enables a payee or indorsee to indorse 
or negotiate an instrument, unless he is holder 





ee or in- 
several joint 


maker, drawer, 
dorsee, or all 





of a negotiable instrument 
may, by express words in the 
Ribeiiient, exclude his own 
liability thereon, or make such 
* the indorsee to ravi the 
pend the happening 
event, altho such event may 


so excludes his liability and 
the holder of the instru- 
iate indorsers are liable to 


al Bar dl "3 


_ of a specific 


TADS 















t ime indorses 
- Ais not only reinstated in 
he rights of an indorsee against 













instrument) who 
ives title from a holder 
in due course has the rights 
of that holder in 






thereof by the maker, drawee or 
after maturity, but not a such } 


indorsed in blank is indorsed 


matin bank intone, 2 fall, the amount of it 
dowement info” cannot be claimed from the 


the 


indorser in full, exce tt by 
all, or by 


person to whom it has been indorsed in f 
one who derives title through such person. 
60. No writing on a negotiable instrument is 


Indorsement for 
of sum due. 7” 


of the amount of the ado 
61. The legal representative of a deceased 


tiation if such writing pur- 


1 representati — cannot negotiate by 
emt by ‘aang a elivery only a promissory 
negotiate —_ instrument note, bill of ex or 


indlecned ‘by deceased. cheque payable to order and 
indorsed by the deceased but not delivered. 


62. When a negotiable instrument has been 

Instrument obtained lost, or has been obtained 
by nvlawfal means or for from any maker, acceptor or 
unlawfal consideration, holder thereof by means: of 
an offence or fraud, or for an unlawful consideration, 
no possessor or indorsee who claims through the 
person who found or so obtained the instrument is 
entitled to receive the amount due thereon from such 
muker, acceptor or holder, or from any party prior 
to such holder, unless such possessor or indorsee i 
or some person through whom he claims was, a 
holder thereof in due course. : 


63, The holder of a negotiable instrument, who 


Instrument acquired has acquired it after dis- 
ete dishonour or when honour, whether by non- 
overdue. 


acceptance or non-payment, 
with notice thereof, or after maturity, ed only, 
as against the other parties, the rights thereon of 
his transferor ; 

Provided that any persoti who, in good faith 

and for consideration, be- 

Accommodation note ¢omes the holder, after 
or bill. “maturity, of a promissory 
note or bill of exchange made, drawn or accepted 
without consideration for the purpose of enabling 
some party thereto to raise money thereon, may 
recover the amount of the note or bill from any 
prior party. 

Iilustration. 

The acceptor of a bill of exchange, {when he acce 
deposited with the drawer certain goods as a collate: 
rity for the payment of the bill, with power to the drawer 
to sell the and apply the p: in discharge of the 
bill if it were not paid at maturity. The bill not having 
been paid at maturity, the drawer sold the goods and retain- 
ed the proceeds, but indorsed the bill to A. A’s title js. 
subject,to the same objection as the drawer's title, 


it 
secu. 


64. A negotiable instrument may be negotiated. 


Instrument negotiable (except by the maker, drawee: _ 


or acceptor after 


till payment or sutis- 
faction. until payment or 


=a 





° 
* 
~ pe 








OF. 


Ms « ox 
59. If a negotiable instrument after having been 


valid for the purpose of nego. 


‘ 


€ 








¥ 


rts to transfer only a part 





A 





Or Presentment. 


65. A bill of exchange parables after sight | ** *Peified place. 


, must, if no time or place is 
Presentment for ac- specified therein for present~ 
coptance. ment, be presented to the 


drawee thereof for acceptance, | 


if he can, after reasonable search, be found, by a per- 
son entitled to demand acceptance, within a reason- 
able time after it is drawn, and in business hours 
on a business day. In default of such present- 
ment, no y thereto is liable thereon to the 
person making such default. 
If the drawee cannot, after reasonable search 
a are. the bill is dishonoured. , 
i ~ If the bill is directed to the drawee ata particular 
av oa cog it must be presented at that place; and if at 
Pa jag She due date for presentment he cannot, after 
reasonable search, be found there, the bill is dis- 
honoured. 
66. A promissory note, payable at a certain 
, . oe period after sight, must be 
siheoe ree vvite for sight. Presented to the maker there- 
' of for sight, by a person 
entitled to demand payment, within a reasonable 
time after it is made and in business hours on a 
business day. In default of such presentment 
no thereto is liable thereon to the person 
_ making such default. 
6. The holder may allow the dtawee of a bill 
Hi of exchange presented to him 
“Praweo’s time for de- for acceptance twenty-four 


ie 





liberation. hours (exclusive of public 
Siena holidays) to consider whether 
“he will accept it. 

a Promissory notes, bills of exchange and 
OP Piccntenest for pay- cheques must be presented 


for payment to the maker, 
acceptor or drawee thereof 
r ively, by or on behalf of the holder as here- 
i 1 provided. In default of such presentment, 
ther parties thereto are not liable thereon to 
such holder. 
_ Beception—Where a promissory note is payable 
on demand and is not payable at a specified place, 
no presentment is necessary in order to charge the 
er thereof. 

69. Presentment for payment must be made 
He tae ,. during the usual hours of 
oe present- business, and, if at a banker’s, 

within banking hours, 

70. A promissory note or bill of exchange, 
made payable at a specifi- 
ed period after date or 
sight thereof, must be pre- 
sented for payment at ma- 
turity. ssi 

71. A promissory note payable instal- 
Presentment for pay- ments must be ernst 
ment of promissory note for payment on third 
payable by instalments. day after the date fixed for 
. payment of each instalment ; and non-payment on 
such presentment has the same effect as non-pay~ 

by ment of a note at maturity. . 
i 7%, A promissory note, bill of exchange or 
es made, drawn or ac- 
amen fr er, cepted payable at a specified 

i Sieecatiney speciied or not elsewhere must, 


Presentment for pay- 
ment of instrument pay- 
able after date or sight. 













ai 











or drawer thereof, in € 
that place. 


74. A promimory’ note or Bill of eal 
made e 


Presentment where payed! 

no exclusive place speci- in sections 72 
fied, be ted 
one of the places specified (if any), 
of business (if any), or at the 1 

the maker, drawee or acceptor t 
may be. Bh 


75. If the maker, drawee or s 
negotiable in 
maker, &c., has no known place 
known place of business fixed residence, 
or residence, is specified int 
for presentment for acceptance or 
presentment may be made to 
wherever he can be d. 


76. A cheque must, in order to ¢ 
Presentment of cheque — P ich it " 
to charge drawer, bef i nog ti Bis 
the drawer and his banker has been altered 
the prejudice of the drawer. 


77. A cheque must, in order to ch te 
to pr enka othen hal — r pity 
person, Pre ra 
































78. Subject to the’ provisioiaof as 
negotiable insti 





pays 

Presentment of in- able on demand must be _ 
= * 
received by the holder, * Aa 


79. Presentment for 

Presentment by orto a, be de 
agent, representative of authorized .a 
deceased, or assignee of drawee maker 
insolvent. as the case may 
the drawee, maker or acceptor has. 
legal reproesnistiyas ees ha 
an insolvent, to his assignee. 














for ment and meno 
_ banker so negligently or im- 
, deals with or alien back such bill 


: to all holder, he must compensate 


to the provisions of section 86, 
i clause to), payment of the 
rn amount on & promisso 
as note, bill’. of exchange ie 
ust, in order to di the maker or 
or, be made to the holder of the instrument. 

interest at a specified rate ‘is ex- 
_ ss *pressly made payable ona 
rate promissory note or bill of 
; , interest shall be 
at the rate fied, on the amount 
the date of the instrument, until tender 

of the amount due thereon, or until 
ter the of a suit to recover 




















due thereon or until such 
ion of a suit to recover such 
directs. 


charged is the 
nstrument dishonoured by non-pay- 
le to pay interest only from the 

ives 3 i r. 


liable hd and called upon 

by the holder thereof to pay, 
th cr ad poe ss 
“sory note, of exchange or 
cheque is before payment en- 
®it shown, and ison payment enti- 
it delivered up, to him, or, if the instru- 
ot be uced, to be indemni- 

f thereon against him. 











































or indorser respect: 
of a negotiable instru- 











con in} @) toa holder 























duly presented there gtr 


_ such maker, aeceptor or 


by relense, 
deriving title’ under such hold, tice 
parity eo er after 


by payment. 


maker, acceptor or indorser makes 
due course of the amount due thereon. 


. the dra 
Discharge le 

ing drawee sig four hours to 

twenty-four hours to whether he will 


from liability to such holder. 


When cheque not duly ~ drawer thereo 


ted and drawer ar deeeaigetiont such failure, 


amaged thereby. heis 
to the holder. 


89. Where a cheque payable to order, purports ; 

i be indorsed by or on 

Cheque payable to behalf of the pa: ee, the 
af, drawee is por Hts 


ment in due course. 


Partics not consent. esces ina Geen accepty 

i - ance, or one limited to 
Oiticeal er balboa “ans of the sum mentioned ‘oan 
Sappanes. bill, or which substi 
different place or time for payment, or 
where the drawers are not ners is not 







and’ to all parti 


(c) to all parties thereto, if the instrument e 
ba to bearer, or has been 
orsed in blank, and such 


payment in 


87. If the holder of a bill of exchange allows 
. wee more than twenty- 
consider 


ye. 
88. When the holder of acheque fails to Nase 
sent it Pa ment, and thao 3 


by epee 


90. If the holder of a bill of exchange acqui- ” . 















accept the = 
oa same, all previous parties not ; 
consenting to such allowance arte Riechargadt® a 





* 


Let 


by all the drawees, all previous parties whose con- 


sent is not obtained to such tance are dis- 


charged as against the holder and those claiming 
under him. 


91. Save as provided in sections 20, 53,90 


and 120, any material alter- 
ation of a negotiable instra-* 
ment renders the same void 
as against any one who isa party thereto at the 
time of m such alteration and does not con- 
sent thereto, u it was made in order to carry 
out the common intention of the original parties ; 


Effect of material 
alteration. 


and any such alteration if made by an indorsee, _ 


» Alteration in- i his indorser from 
dorsee. bf all liability to him in respect 
of the consideration thereof. 

The provisions of this section are subject to 
those of sections 20, 53, 90 and 120. 


92. An acceptor or indorser of a negotiable 
Acceptor or indorser instrument is bound by his 
bound notwithstanding acceptance or indorsement 
previous alteration, notwithstanding any previous 
alteration of the instrument, 


note, bill of exe 


93. Where a promisso 
eque has been material- 


Payment of instru- OT 


mevt on which altera- ly altered, but does not 


i i tion is not apparent. appear to have been so al- 
oan — i tered, BR He 
10 cancels or wHere a cheque is nted for payment 
a one which does not at the stead ot ntation 
_| to be crossed or to have ‘had a ero: 
| been obliterated, nae 





bets. Cast 






























ent thereof by a person or banker liable to 

pay and paying the same according to the a 

tenor thereof at the time of payment and otherwise | yotice gi 
in due course, shall discharge such person or banker 
from all liability thereon, and such payment shall 

not be questioned by reason of the instrament | when notice of diss 101. 

having been altered, or the cheque crossed. honour is unnecessary, honour is 1 

Os (2) when it is dispensed w 

CHAPTER VIII. entitled thereto ; ee) 

Or Notice or Disnonovr. om bee pans 

94. A bill of exchange is said to be dishonoured passa ain aE 

by non-aceeptance when the (c) when the party charged | 

Disbonour by non- Grawee, or one of several ; damage for want of notice; 

; drawees not being partners, (d) when the party entitled 

_ makes default in en upon being duly re- | after due search be found; or the 















“quired to accept the bil give notice is, for any other reason, 
* "Where the drawee is incompetent to contract | #2Y fault of his own to give it; 
the bill may be treated as dishonoured. (e) to charge the drawers, when the 
also a drawer ; ey iin 2. 


95. A promissory note, bill of exchange or 

cheque is said to be dis- 

Dishonour by non~ honoured by non-payment 

ne when the maker of the note, 

acceptor of the bill, or drawee of the cheque makes 

default in payment upon being duly required to 
pay the same. 


(/) in the case of a promissory 
not negotiable ; y 
(9) when the party entitled to n 
the facts, promises uncond Lion it 
amount due on the instrument. 


IP 


96. When a promissory note, bill of exchange : ei ] 
2 or cheque is dishonoured by CHAPTER IX. | 
By gangs notice non-acceptance or non-pay- Or Norma :anp Pacman 


ment, the holder thereof, or 
some party thereto who remains liable thereon, 


102. When a promissory note or bi 


must give notice that the instrument has been so change has been 
dishonoured to all other parties whom the holder Noting. by. tance or 
peeks to snake severally liable thereon, and to some pi t, >. co 
“one of several parties whom he seeks to make | cause such dishonour to G noted by a notary pi 
jointly liable thereon. lie upon the instrument, or upon a paper atta 
_~ Nothing in this section renders it necessary to | thereto, or partly upon each, inert 


give notice to the maker of the dishonoured promis- 
note, or the drawee or acceptor of the dis- 
honoured bill of exchange or cheque. 


Such note must be made within a 
time after dishonour, must sp , 
dishonour, the reason, if any, asgi 













97. Notice of dishonour may be given to | honour, or, if the instrument h: 
a duly sulbiahagl agent of | dishonoured, the reason why the hi 
Mode in which notice the “person to whom it | dishonoured, and the notary’s ch 


Si Lacie is required to be given, or, 
where he has died, to his legal representative, or, 
where he has been declared an insolvent, to his 
assignee ; may be oral or written; may, if written, 
be sent by post; and may be in any form; but it 
must inform the party to whom it is given, either 

_ in express terms or by reasonable intendment, that 
the instrument has been dishonoured, and in what 
way, and that he will be held liable thereon; and 
it must be given. within a reasonable time after 
dishonour, at the place of business, or (in case such 

has no place of business) at the residence of 
the party for whom it is intended. 
If the notice is sent by post and miscarries, such 
miscarriage does not render the notice invalid. 
98. Any party receiving notice of dishonour 
Party receiving must ™ust, in order to render =f 
trinemlt notice of dis. prior party liable to himself, 
honour. transmit it to such party 
within a reasonable time, unless such party other- 
wise receives due notice as provided by section 96. 
99. When the instrument is deposited with 
Agent for presentment, 2 agent for presentment, 
i ans a the agent is entitled to the 
_ Mame time to give notice to his princi if he 
Re 2 bee ivi sodins et Senor cad and 
“> Me principal is entitled to « range ere, 
Ri, ive notice of dishonour, farther like period to 
; ai nth er 2 gan : 








Protest. 







by non-ace 
within a reasonable ine pe ; 
be noted and certified by a no’ 
certificate is called a yes and. 
instrument, on proof : 
shall presume the ‘aot ah di 
until such fact is disproved. 



























Ae ta 





Ay+ : “eH 2 
by Cee Ee tanks ae 
BNA Te San 







case 







: if any, or a statement 


or that he could not be | honour. 





110. A party receiving notice of dishonour, 

ble’ time. for Who seeks to enforce his right 

transmitting such notice, @g2Inst a p Mor party, trans- 

mits the notice within a 

reasonable time if he transmits it within the same 

time after its receipt as he would have had to give 
notice if he had been the holder, 


¢ or bill has been dishonoured, 
ne of dishonour, and when better 
refused, the place and time of 


subscription of the notary public 
Yevent of an acceptance for honour 
for honour, the name of the person 


the person for whom, and the manner 
h acceptance or payment was offered 





















CHAPTER XI. 


Or Accrrrance anp Payment ror Honour. 


111. When a bill of exchange has been noted 
or protested for non-accept- 
ance or for better security, 
any person may, with the 
consent of the holder, by writing on the bill, 

the same for the honour of any party thereto. 





105. When a promissory note or bill of ex- 
See _ change is required by law to 
Notice of protest. be protested, notice of such 
protest must be given in- 
stead of notice of dishonour, in the same manner 
and subject to the same conditions ; but the notice 
ay be given by the notary public who makes the 
protest. 









Acceptance for honour. 





















, All bills of exchange drawn payable at 
san for non-pay- some = place than the 
ment after dishonour place mentioned as the resi- 
by non-acceptance, Rass of the drawee, and 
which are dishonoured by non-acceptance, may, 
without further presentment to the drawee, 
"protested for non-payment, in the place specified 
dor payment, unless paid before or at maturity. 


112. Where the accept- 
Acceptance not speci- ance -does not express for 
Tene Whese honour whose honour it is made, it 
2 shall be deemed to be made 

for the honour of the drawer. 


113. An acceptor for honour binds himself to all 
Linbility of acceptor parties subsequent to the 


for honour. party for whose honour he 

—_— accepts to pay the amount of the bill if the dra wee 
do not ; and such party and all prior parties are 

CHAPTER xX, liable in their respective capacities to compensate 


tT 


Or Ruasonasie Tie. 
107. In determifni what is a reasonable time 
Kececnhs ano? presentment for accept- 


ance or payment, for giving 

‘notice of dishonour and for noting, regard shall 
be had to the nature of the instrament os. the 
ual course of dealing with respect to similar in- 
red 3 and Grading auch time, public 
108, Presentmey ‘is made “ied a cap 
Reasonal 1 for time, within the meaning o 
prentnat *  Seotions 65, 77 and 78, if it 
isYnade on the business day next after that on 
which the holder received the instrument referred 
no more delay than is occasion- 
parties to the instrument 


the acceptor for honour for all loss or dam 
sustained by him in consequence of such accept- 
ance, 

But an acceptor for honour is not liable to 
the holder of the bill unless it is presented, or (in 
case the address given by such acceptor on the 
bill is a place other than the place where the bill 
is made payable) forwarded for presentment, not 
later than the day next after the day of its matu- 
rity. 












114.. An acceptor for honour cannot be ch 

When acceptor forhon- unless the bill has at its 
our may be charged. maturity been presented to- 
the drawee for payment and has been ishonoured 
by him, and noted or protested for such dishonour, 


115. When a bill of exchange has been noted 
Payment for honour, °F protested for non<pay- 
ment, any person may pay 

the same for the honour of any party liable to py 
as 


at Benares. | the same, provided that the person so paying 
D, and des- | previously declared before a notary public the 
receives the 


party for whose honour he pays, and that such de- 
claration has been recorded by such notary public. 


i 


116. Any person so pa ng is entitled to all the 
Right of payer for rights, in respect of the bill 
honour, of the holder at the time 


whose honour he all sums so paid, with 
in owe thereon aad ‘with all a cane 
ir in making such Payment. 


be, has” hotice is given within a be 
notary public; | reasonable time if it is despatched in time to reach 
its destination on the day nextafter the day of dis- : 


such payment, and may recover from the party for : 
















CHAPTER XII. Where a cheque is 
ee alee the holder may add the wor 
Or CoMPENSATION. Bs pau 


117. The compensation payable in case of dis- | to whom it is crossed may again 

Rules as to compensa- honour of a promissory note, | to another banker, bis agent, for col! 
tion. bill of exchange or cheque, eR 
by any party liable to the holder or any indorsee, 
shall (except in cases provided for by the Code of 
Civil Procedure, section 582) be determined by the 
following rules :— 


(2) The holder is entitled to the amount due 
upon the instrument, together with the expenses 
properly incurred in presenting, noting and protest- 
ing it ; 

. (b) irae art person cowry resides at a place 
different from that at which the instrument was ani 
payable, the holder is entitled to receive such sum 122. Where a cheque is crossed 
at the current rate of exchange between the two | Payment of cheque more than one banker, 
places ; > — -apetell? more when crossed to an_ 
. ae : : for the purpose of 

(c) An indorser who, being liable, has paid the | the banker on whom it is drawn shall 
amount due on the same is entitled to the amount | ment thereof. Lape be 
so paid with interest at six per centum per annum Cash 
from the date of payment until tender or realiza- ‘ 
tion thereof, together with all expenses caused by hagiient. te 


the dishonour and payment ; coures of crceeell chaque, 


(d) ae the person ac and such oes 
reside at different places, the indorser is entitled to | ¢h, 
receive such sum at the current rate of exchange phar be bi sfc tid ci rs 
between the two places ; the same position in all respecte , as th 

(e) The party entitled to compensation may respectively be entitled to and placed i 
draw a bill upon the party liable to compensate amount of the cheque had been pai 
him, payable at sight or on demand, for the ceived by the true owner thereof. ; 
amount due to him together with all expenses pro- 
perly incurred by him. Such bill must be accom- 
panied by the instrument dishonoured and the Paymont of crossed erally o 

rotest thereof (if any). If such bill is dis- | cheae out of due banker, or a 
carted, the party | omie the same is | °""** specially otherwise 
liable to make compensation thereof in the same | the banker to whom the same i 


manner as in the case of the original bill. his’ agent for collection, being a. 
ER re ete liable to the true ee 


loss he may sustain owing to 
eae reset, ee: 


CHAPTER XIII. 125. A person taking a 
Or Crossep CHrquzs. Cheque bearing 


118. vahtnepbacrg a <2 its face an rit ae 4 3 
ition of the words “and | Sal) not be ¢ le i 
wee gene- company” or any abbrevia- | cheque than which. 
tion thereof, between two | he took it had, 
) lel transverse lines, or of two parallel transverse 
nes simply, either with or without the words 
“not negotiable,” that addition shall be: deemed a y 
crossing, and tho cheque shall be deemed to be | Sit ot, in Bdgyring, © a 
tannins de defective, incur any liability to the tru 
119. Where a cheque bears across its face an ad- the cheque by reason only of having recei 
chars dition of the name of a bank. | Payment. atin sre son 
cially. cromed: €p0- ay nee. with or without the 
ite words “ not negotiable,” that 
seal bs doumned to be oeaak eta jl th he 
8 leem i 
cressed to that banker, ° it 


120. Where a cheque is uncrossed, the holder 
Crossing after issue, '™MAY, Cross it generally or 
specially, é 























Fm Seiad emery, che bold 
Laer : : ee” 


ss 
. 















‘When or indorses 
of the Past hints oO hte 
is able on each part a if it were a 


‘As between holders in due course of different 
er of first ac- parts of the same set, he 
¢ tute who first acquired title to 

his is entitled to the 


| 188, Where a duos in ete of need is named 

zn ina bill of exchange; 

Daaweo in case of the bill is not dishonoured 

‘need. . until dishonoured by such 
drawee. 


109. osign bills of exchange must be 
tested for dishonour w oa 


Protest of foreign such protest is required by 
bills, the law of the aaa seth 
they are drawn. 
‘CHAPTER XV. 
Or Internationat Law. 


i In the absence of a ea, oe con- 
peeing trary, the of the 

lity Lap ‘maker, rece maker or drawer of a foreign 
indorser of foreign promissory note, bill of 
exchange or cheque ii is regu- 

lated in all essential matters by the law of the 
. where he made the instrument, and the re- 
liabilities of the acceptor and indorser by 
law of the place where the instrument is made 


payaile. 
Illustrations. 


bill of exchange was drawn by A in California, where 
—— interest is 25 pep cent., and necepted by B, pay- 
Washington, where the rate of interest is 6 per cent. 
a Lecter yr 
} on the nst B in Britis! ia 
to pay gene the ae of 6 per cent. only; 
is charged ax wer, A is liable to pay interest at 


of 25 per 

. note, bill of exchange 

_ Law of lac ot py. 4 is made ae 

: in a different place m 

ae: that in whichit is made or 

indorsed, the law of the place where it is made 

determines what constitutes dishonour 
— dishonour is sufficient. 

“me ‘ 
drawn and indorsed in British India, 


in France, is dishonoured. The in- 
e protested for such dishonour, and gives 


Wall 


FESryEr, 
ee 






suns 






in accordance with 
of bills which are not foreign. The notice is 


182. If a negotiable instrument is made EPs 
Tastrambat-inate,. di weep = 


out of British India, bat Britsh India, butin aecord- 


in accordance with its ance with the law of British 
India, the circumstance that any 


eo evi- — 
denced by such instrument is invali according to 
the law of the country wherein it was entered into, 


does not invalidate any subsequent acceptance 
endorsement made thereon in British Ta 


133. The law of any foreign country 
ing promissory notes, bills of 
Presumption «6 to exchange and cheques shall 
senate be presumed to be’ the same 
as that of British isdn. unless and until the con- 
trary is proved. 















SCHEDULE, 
(a) Sratures. 
Y d 
aoe, Title. 


9 Wm. IIT.c.17| An Act for the better 
ane. of inland Bills o! Ex. 
change 
8 . 4 Anne, c, Aan Act for giving like remedy 
upon promissory notes as is 
now used upon Bills of Ex- 
change, and for the better 
= of Inland Bills of 
change. 


The whole. 


(6) Acts or THe Governor Genrrat rm Councr. 





Extent 


No. and year. of repeal. 


Title. 


VI of 1840... | An Act for the amendment | The whole. 
of the law concerning the 
negotiation of Bills of 
Exchange. 


.. | An Act to amend in certain | Sections 11, 
respects the ag 12 and 13. 
Law of British India 


= a Local Extent Act, |The first 
schedule, 


V of 1866 


XV of 1874 .., 





D. FITZPATRICK, 
Secy. to the Govt. of India, 


| notice thereof in th the law o Frans though 
not in accordance with the rules herein of 
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The following farther Report of a Select Committee, together with the 
them, was presented to the Council of the Governor General of India for 
making Laws and Regulations on the 19th of February, 1879:— ate t 

We, the undersigned Members of the Select Committee to which the Bill 

From penny to Chief Commissioner, Assam, No. 532, dated 16th March, 1878, 
» Acting Under See to Government, Bombay, No. 8583, dated 18th 
June, 1878, and ene’ ig 
Extract from a Memorandum by Pandit Srikishen, Pleader, Judicial Commission- 
er’s Court, Oudh, Pd lt 
Third Note by the Hon'ble Whitley Stokes, July, 1878. 
From Secretary to Chief Commissioner, Mysore, No, 2705-3 J, dated 9th July, 
1878, and enclosure, : 
Officiating Secretary to Chief Commissioner, Central Provinces, No. 8519- 
168, dated 24th Angust, 1878, and enclosure. 
Officiating Under-Secretary to Government, Bengal, No, 8678, dated 6th 


September, 1878, and enclosures. 
Secretary to Government, North-Western Provinces and Oudb, No. 687A, 


dated 11th September, 1878, 
Junior Secretary to Chief Commissioner, British Burma, No. 1438-64, dated 

‘28th September, 1878, and enclosures. 
. » Secretary to Government, North-Western Provinces and Oudh, No, 721 A, 

dated 8th October, 1878, and enclosure. 
» Hon'ble H. 8, Cunningham, dated 5th November, 1878, and enclosure, 

<< ee eee Panjib, No, 8925, dated 21st November, 1878, 
meres psa spp of Bengal, No. 4556, dated 29th November, 1878, that, though th 

Fourth Note by the Hon’ble Whitley Stokes, dated 9th January, 1879. the Bill deals with trans- 

Forms of instruments taken from a Bengilf bogk of forms received from Mr. fer of pro y inter vivos — tA 

. O’Kinealy. by act parties, it also 

treats, in sections 82, 83, of conditions in Wills, and, in section 129, of Succession to 
a deceased person, It is said, again, that the chapters dealing respectively with the 
tights and liabilities of owners of limited interests and with property held by several 
persons belong rather to the subject of the enjoyment, than to that of the transfer 
of property. It is urged that settlements (in the conveyancer’s sense of the word) are 
hardly ever made in India, that what are technically called Powers are almost unknown, and _ 
that the chapters respectively dealing with those subjects are certainly not necessary and can 
hardly be said to be expedient. We feel the force of these objections. In fact, -we have always 
felt them. But we were not responsible for the first draft of the Bill, whatever were its 
excellences or defects. The matters thus objected to, together with others, such as Registration. 
and Trusts, still more foreign to the proper subject of the Bill, are all dealt with by the draft 
~5r by the late Indian Law Commission, which. was sent out in 1870 by the then — ; 

ecretary of State with instructions to introduce a Bill founded upon it, reviiod by Sir A, 
Hobhouse and sent home by the Government of India in January, 1877, #.e. nearly — 
six months before the Bill was introduced and referred to a Select Committee. at: 
deference due to the Law Commission and to Sir A. Hobhouse has hitherto prevented us 
dealing freely with the Bill. Until the opinions of the Local Governments and the results of 
local experience had been obtained, for us to have altered it would have been to set our ine | 
dividual views against those of the able and learned men who were answerable for the Bill as 
introduced. But now that the opinions and results above referred to have been obtained, we 
see that, if the Bill is to go on at all, it must be strictly confined to the subject of transfer 
of property by act of parties, that is to say, by contract or gift. Prato 


8. We have therefore omitted chapters VII to XII both inclusive, 


4. We cannot maintain that they are in accordance with oneof the canons laid downinour 
last report, namely, that no additions should be made to the existing law “which are not either 
necessary or clearly expedient.” The chapters dealing respectively with settlements, the rights _ 
and liabilities of owners of limited interests, and property Meld b several persons, are, moreover, — 
very incomplete ; and, as Natives are excluded from chapter ix, it would apply to a very ; 
limited class of persons. Chapter XI (of Powers) would also be of little nse. e believe that 
among Natives powers are almost unknown, So far as we are aware, the onl L cases 
in which anything like a power was given by a Native are in Cale, 474, and N..Wy 
(1869) Part Il, p. 6, in each of which cases a Hindti bequeathed land to his wife 
expressly empowered her to alienate it, and in 5 Beng. 181, where a Hinddé testator empowered. 
his sister to appoint a trustee of a religious endowment. Moreover, powers may be créate 
by will and are, as often as not, exerciseable by will. The subject therefore does not pro] 
fall within a measure treating of the ¢rang/er of property, that is, as lawyers lly 
‘stand the expression, the conveyance of property one living person to ee 


»” 















+ a8 it deals with immoveable property and debts, only partial 
preamble run thus :—“ Whereas it is expedient “to delice: aa 








Contract Act, IX of 1872. 

fe _Cuarrer I.—Preliminary. 
Tn section 2, we have expressly saved all transfers by operation of law (¢.g., in case of — 
section 





ction 2, - . - : 
feiture, sale in execution of a decree), with which the Bill is not intended to deal. 
8 we have omitted, as unnecessary, the definitions of * grantor, ” “ prantee, ”” 
3”? and, for the last raph, we have said: “Chapters III, IV, and VI 

shall be taken as part of the Indian Contract Act, 1872.” g 

tetes Cnarren IL.—O/ Assurances of Immoveable Property. % 

8. This chapter should we think be entitled “ Of Transfers of Immoveable Property,” as it 

; sto all transfers of such property, whether or not an assurance is em loved. We bank 

mitted section 5 and the schedule to which it relates: they do not fitly form part of a Bill 

dealing with substantive law. Moreover, English experience shews that statutory forms of 

oo. are rarely used, and they are dangerous, as tempting unskilled persons to try and 

_ be their own conveyancers. 

9. Section 6 applies to transfers of immoveable property made by assurance ; but it obvious! 
ought to apply also to oral transfers of such property. We have shaschirs re-drawn it. sss 
10. In section 7, we have provided for the case of a Sebdit, which has twice come 

4 ree — 2 jaro , sta 14 Beng. 450, - I. L. R. 2 Cale. 841). 
ue . As rents profits of land are ‘ immoveable property,’ we have, after thi i 
inserted section 1 of Act XI of 1855 :— seta ea aie 

_ "No person shall be chargeable with any rents or profits of any immoveable pro 
which he has in good faith paid or delivered to any person of whom a good faith Fatd the 
same, notwithstanding it may afterwards appear that the person to whom such payment or 
delivery was made had no right to receive such rents. or profits.” 

This section now applies only to cases to which the English law is applicable; but 
me no reason why so equitable and useful a rule should not be extended to every one. 
in: 








12. Section 8 of Bill No. III applies not only to cases where land has passed inter vivos 
rs act of parties, but also to cases in which it has been transferred by operation of law. It 
fore seems beyond the scope of the Bill. 

13, The Bill is silent as to the doctrine of Zis pendens, which has in about a dozen reported 
cases been applied to Native purchasers and mortgagees (see 11 Bom. 24, 29, 30, 139; 8 Sean 
474; 1 OKn. 303, 309; 10 W. R. 469; Sev. 808, 951). We have inserted the following :— 

: £20, rbacan,| the active prosecution in any Court having authority in British India or 
established beyond the limits of British India by. the Governor General in Council, of a suit in 
which the right to any immoveable property is directly and specifically in question, the 
property ot be transferred by any to the suit so as to affect the rights of any 
other party thereto under any decree or order made therein.” 

14. Section 9 of Bill No. IIT (as to the effect of payment by one person, of consideration 
which a is made to another) properly belongs to the Trusts Bill, and should, we 
think, be omitted from the present measure. 


ca Oaget Cuarter III.—Sales of Immoveable Property. 
16. In accordance with a suggestion of Mr. Justice Cuiningham we have prefixed to this 
. chapter a section founded on section 78 of the Contract Act ; but we do not think with him that 
the section should provide for part delivery, an expression which, in the sense in which it is used 
im the Contract Act, section 92, would be inappropriate as applied to land, nor do we consider 
See een te tne at which delivery takes place, the effect of executing and delivering 
the assuran be ignored. 


z 







referred to is as follows :— 
“Sale of immoveable property is effected by offer and accept- 
ance of certain immoveable property for a price, or of a price for 
i . _ certain immoveable property, 
with payment of the price and delivery of the property, or with tender, part-pay- 
t; or with an agreement, express or implied, that the payment, or delivery, or 


rt . 
be 


o! the law relating to the transfer of property by act.of parties.” Com- 


















“ Where there is a contract for the sale of immoveable 
perty passes to the buyer when , the whole or part of the price, or 
when the property is delivered. pec 

“ Tf the parties agree, expressly or by implication, that the payment, or delivery, 
shall be postponed, the ownership passes as s00n as the proposal ie sale is ted. 

“ Delivery of immoveable property takes place— alias 

“ (a) if the transfer is made by assurance—when the assurance is executed and deli 
the seller, and (if its registration is required by law) registered : a 

«(b) if the transfer is not made by assurance, in the case of a reversion 
intangible thing—when the parties consent to its delivery, and in the case of other i 
able property—when the buyer becomes capable of exercising physical control over it and 
determines to exercise such control on his own behalf or on behalf of the person whom he 
represents.” : 

This will have the effect of settling a moot point of Hindi law, namely, whether 
of possession iswnecessary to complete a sale of land, whether, in other words, the vendor 
at the time of sale, be in possession of the property sold (I. L. R. 1 Cale. $02: T. 
1 Bomb. 502: N. W. P. 1871, p. 2: contra 7 Bomb. A. C. J. 4: 10 Bomb. 491). This 
tion is answered in the negative by the Calcutta High Court and Mr. J. D. Mayne, 

a considerable authority on Hindd law. sah "ee 

16. We have omitted clauses (d) and (i) of section 11 (now 12). The former is, as Mr. 
Jacob points out, provided for by the Contract Act, section 39; the latter by section 10 of the 
same Act. On the other hand, we have restored clauses (c) and (f) of Bill No, 1, modified : 
as follows :— ak 

«Pill the ownership of the property passes to the buyer, the seller is entitled to the rents 
and profits thereof. MeN 
“When the ownership of the property has passed to the buyer, he pri ae 


ok 





arising from the destruction, injury or deterioration of the property not caused by seller, 

and he is entitled to the benefit of any improvement in, or increase in value of, ‘the property 

and to the rents and profits thereof.” vi 
The latter clause corresponds with the provision of the Contract Act, section 86, as to 


goods. 
17. We have recast and abridged section 10 (now 13) as follows :— 
Disclosures required from seller and buyer. «The following omissions are fraudulent :— 


« (a) an omission of the seller of immoveable property to disclose to the buyer any defect 
therein of which the seller is, and the buyer is not, aware, and which the buyer could not with 


ordinary care discover : 
« (4) an omission of the buyer of immoveable pro to disclose to the seller any fact as 


to the nature or extent of the seller’s interest therein, of which the buyer is, and the seller is 
not, aware, and which increases the value of such interest.” ae 

Phis will attract section 17, clause (5), of the Contract Act, which declares that “fraud” 
includes “ any such omission as the law specially declares to be fraudulen 7. “ 

18. As the Bill is now strictly limited to transfers by act of parties, we have omitted 
section 13, as to the procedure where the buyer becomes insolvent before completion. For the 
same reason we have also omitted section 73, as to the procedure where, during the continuance 
of a lease, the lessee becomes insolvent. ie sae 

19, Section 17 {now 18), as fo joint purchases. We have added, as Mr. Field | : 
“In the absence of evidence as to the shares so advanced, such persons shall be to be 
equally interested in the property.” ; 


Cuarren IV.—Of Bachanges. ie ae ae 


20. As this chapter deals with moveable as well as immoveable property, we have placed it 
after the chapter on leases, and we have omitted the first h of section 22, as the matter 









eo sufficiently provided for by Act IX of 1872, sections 64, 65, and Act I of 1867, sections 
5, 87. jes: tis 


Cuarren V.—Of Mortgages of Immoveable Property. 


21. Section 27.—Wee “fear that the abolition of equitable mortgages here pro 
Law Commissioners would inconvenience the mercantile community. We hav 
better to say that a mortgage by deposit of title-deeds shall be to create a char 
property comprised therein and to insert the necessary clause in section 68 (now 63). _ 





1, in accordance with a suggestion of Mr, Field, ‘thet in 
ou m 





ortgage, the mortgagor may recover possession of the roperty, (1) 
fates is authorized to pay Liesell Yoocn the sentetaael profite of the property oN 
| and interest of the mortgage-money—when such soa oar and interest are 

where the mortgagee is authorized to pay himself from 
f the mortgage-money—when the term (if any) of the mortgage expires and the 
Mose or tenders to the mortgagee, or deposits in such Court as last aforesaid, the 
K ney, + $ 















23. ‘Main 29 (now 24).—We have here declared the duty of a mortgagor to take all le; 

_ means to protect. his rights in the mortgaged property (Macph. 112). e 
_ 24, Section 31 (now 27).—This provided only for voluntary waste. We have now provided 
the mortgagor is not liable for permissive waste. 

25. Section 42 (now 39), clause (c).—We have added, in order to meet the case of patni 
res and saleable under-tenures, ‘and any arrears of rent in default of payment of which 
» property may be summarily sold.’’ 

We have provided that a mortgagee in possession ought to do such repairs as he can 

pay for out of the rents received after his interest is paid (see 9 W. R. 488). 

We have omitted clause (ec). The right which it gives is, as Mr. Field says, part of 
the mortgagee’s right to take possession, which, as a general rule, finds no place in the Bill. 

a Where sufficient tender is made, the mortgagee in possession is thenceforth accountable 
for all his receipts from the mortgaged property (9 N.-W. P. 1: Macph. 159—160). We 
have provided for this. 

26. Section 60) (now 57).—When a mortgagor obtains a decree in a redemption-suit and 
fails to pay the amount due, we think the mo should be entitled either to a foreclosure 
orasale. We have altered this section accordingly. 

27. Section 61 (now 58).—We have omitted the second paragraph ‘and the schedule to 
which it refers, It is hardly the function of a Bill codifying substantive law to give forms of 
decrees, They should, if necessary, be added to schedule 1V of the Code of Civil Procedure. 


Cuarter VI.—Of Leases. 


28. Section 70 (now 66).—We have substituted a section analogous to that above proposed 
as a substitute for section 10. 


29. Section 71 (now 65).—We have struck out clauses (c) and (g), The former is super- 
fluous, the latter is provided for by the Contract Act, sections 64 and 73. 


Clause (2) now (j).—With reference to Couch, C. J.’s, decision in Koegler v. Yule, 5 
; i 


401, 416, we think this clause should run thus: “The lessee may use the property 
and its pee (if any) as a reasonable owner would use them, but he must not use 
the property roa purpose other than that for which it was leased, or fell timber, open mines 
or quarries, or commit any other act which is destructive or permanently injurious thereto.” 
We have added “ The prohibition in this clause does not apply to mines which were open when 
the lease was granted.””-—See 8 Chan. Div. 526, * PS 


Clause (7) now (c). —We have inserted words in the proviso to shew that the’ lessor’s 
transferee is not entitled to arrears of rent due before the transfer. ina 


~~ Clause (r) now ().—We have made (in accordance with a suggestion of the Government 

_ of the North-Western Provinces) the second paragraph to run thus: “ Nothing in this clause 
shall be deemed.to authorize a tenant having a right of yee reg the farmer of an estate in 
respect of which default has been made in paying revenue, and the lessee of an estate under the 
management of a Court of Wards, to assign his interest as such tenant, farmer or lessee.” 


80, Section 76 (now 70).—We have completed the list of events on which a lease deter- 


a 









1. We have redrawn the clause as to waiver of forfeiture and notice. Itis now numbered 


'é have made some other comparatively unimportant omissions, additions andalterations 
ing and arran; t. We have added on the margins references to the reported deci. 
‘ ee and the Judicial Committee, which justify the rules contained in 
; will be seen that but few of these rules are devoid of this valuable support, 
‘that the Bill would introduce a mass of new law into India must therefore be 










are so) 
such rents and profits the 


o 
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due to ignorance of the extent to which English law (under the name of justice, e 
good conscience) is actually administered to the Natives by the Anglo-Indian. 
object, of the Bill, like that of all our Codes, is to strip our own law of all that is loc 
historical, and to mould the residue into a shape in which it would be suitable for 
population and could be easily administered by non-professional Judges. But - 
introduce hardly any new substantive law, and it will not (except in the case of the 
relating to mortgages) displace any existing enactment. ‘The rules, for instance, as 
relation of landlord and tenant contained in the local Acts, X of 1859, XVIII of 1873 
of 1868, XXVITT of 1868, Bengal Act VIII of 1869, and Madras Act VIII of 1865, 
remain untouched. ; TEg = : 
84. To the body of local usages and contractual incidents which in India, as in other 
tries, exists as to the transfer of land the tenderest care is shewn by the Bill. Not only is” 
usage expressly saved in sections 62, 65 and 68, but the effect of section 1, clause (a), will be to — 
maintain intact the statutory force which the legislature has given to local usage in those two 
pays de coutumes the Panjab and Oudb ; and throughout India all the rr, incidents of 
mortgage or a lease, which are not inconsistent with the provisions of the Bill, will remain 
wholly unaffected. iPass 
35. The Bill and preliminary report of the Select Committee have been published in” 
English in the Presidency-towns, the Panjéb, the Central Provinces and British Burma. 
From the North-Western Provinces ‘no report of publication has been received. Publi- 
cation of the Bill and Report in the vernacular has been reported only by the Gove 
ernment of Bengal. We recommend that the Bill as now altered ublished in the Gazette — 
of India and sent to the various Local Governments for opinion. d we think that no 
her steps should be taken upon the Bill until it has been reported on by the new Indian Law 





Commission. ; 
WHITLEY STOKES, — 
F. R. COCKERELL. ~ 
Caoutta ; } oe 
The 19th February, 1879. , 


I concur in all the omissions and amendments made by the Committee and in their final 
recommendation ; but I believe the Bill to be capable of further simplification, and regret to 
notice the almost entire absence of illustrations. aot 

T. H. THORNTON, | 


I have not had time to consider either the provisions of. the Bill or the — now made 
thoroughly ; but I agree that’ the chapters on Powers, Settlements, &c., should be omitted, 
and think these omissions necessitate republication with a view to elicit fresh criticism to be 
laid before the new Commission. ‘ 


I would modify the new section 11 by requiring a written instrament in all cases where 
the value of the property sold is Rs. 100 or upwards. ‘This will involve istration and ge 
rid of the inconvenience and anomaly which would arise from oral sales of wolunta land - wh 
deferred possession and no registration, Subject to the above remarks, I approve of the 
tions now made to the Bill. = 

- G. H. P, EVANS, ne 








I concur in all the omissions and agree that there should be a further publication, 
G.C. PAUL, 

I am opposed to the republication of this Bill at,the present time. I believe that there is 

a great deal still left in the Bill which it will be desirable to omit, as relating to matters on 
which legislation is not called for ; and I think that there should be no further publication until 
the Law Commission have reported on the measure. ge pe ; 
A. J, ARBUTHNOT. 











‘Tam inclined to think that there can be no harm in republishing the Bill in its present 
form (though I must say that 1 believe it admits of further Eapreveneet ae smuch as the 
republication will elicit public criticisms which may be of some use to the Commission. 

JOTINDRA MOHAN TAGORE, 


“ide SAE 





SncTIONS. 
Extent. 
Commencement. Lo 
2. Repeal of Acts. 
-. Saving of certain "Acts, incidents, rights, 
iabilities, &c. 
3. Interpretation-clause. 
4. Chapters 111, IV, V and VI to be part of 
ee TX of 1872, 


CHAPTER II. 
Or Transrers or IsmmoveaBte Proprrry. 


5. Persons competent to make transfers of 
immoveable property. 

6. Operation of transfer. 

7. Title which transferor of immoveable pro- 
perty can give. 

Protection to innocent transferees for value. 

8. Rent Jond aa? paid to holder under de- 

fective 


9. ‘idle share of undivided propetty: 
10, Transfer of property pending suit relating 


CHAPTER III. 
¥ Or Sares or Inmoveante Prorerry. 
ll. Sale how effected. 





from seller and buyer. 
oy ‘sale not of itself to create 
1 property. 


ws isa ‘buyer of leasehold. 
16. Liability of buyer of right to redeem. 





Ov Morreacns or Ioroveante Property axp 
Cuaraxs, 
21, Mortgage, mortgagor and mortgagee de- 
English mortgage. 





Mortgage by conditional sale, 
22. Mortgage to be by assurance. 


Rights and Liabilities of Mortgagor. 
28. Right of mortgagor to redeem, tender or 


deposit. : 
Redemption of portion of mortgaged pro-. 
perty. 


24. Implied contracts by mortgagor. 

25. Accession to mortgaged property. 

26. Renewal of mortgaged lease. 

27. Waste by mortgagor in possession, 

28. Notice to mesne incumbrancers. 

29. Right to redeem one of two pro es 
separately mortgaged. sr 


Rights and Liabilities of Mortgagee. 


80, Right to sue for foreclosure or sale. 
31, Right to money deposited by mortgagor. 
32. Right to interest. 
Proviso. 
33. Bar of entry by mortgagee. 
Right to receiver. 
34, Right to sue for mortgage-money, 
35. Power of sale invalid. 
36. Right as to insurance-money. 
87. Accession to mortgaged property. 
38. Renewal of mortgaged lease. 
89. Mortgagee in possession, 
Loss occasioned by his default. 
40. Receipts in lieu of interest. 
41. Waste by mortgagee. 
42. Charge on proceeds of revenue-sale, 
43, Right to pay off mortgagee in order to 
prevent sale. 


Priority. 


44, Postponement of prior mortgagee. 
45. Mortgage to secure balance of account. 


46, Tacking abolished. 
Marshalling and Contribution. ee 
oh we ‘ 


47. Marshalling securities. ; 
48. Contribution to mortgago-debt. RE 





at Sf 


ds 


©<- 








Ssormons. 
Suits for Redemption, Forecloewre br Sale. 


49. Parties to suits for redemption, foreclosure” 
and sale. ’ ae 


Foreclosure ana Sale. 
50. Decree in foreclosure-suit 


51. Procedure in case of payment of amount 
due and subsequent costs. 


» Order absolute for foreclosure. 
Power to enlarge time. 
52. Decree for sale. 
Power to decree sale at instance of mort- 


~ gagee. 
_ Power to decree as in foreclosure-suit at 
instance of mortgagor. 


53, Procedure when defendant pays amount due 
and subsequent costs. 


_ Order absolute for sale. 
54. Recovery of balance due on mortgage. 
Redemption. 
Who may sue for redemption. 
BB. Decree in redemption-suit. 


“67. In case of redemption, possession + 
In default, foreclosure or sale. 


_ Power to enlarge time. 


Redemption and Foreclosure. 


58. vy : mesne mortgagee to redeem and 
foreclose. 


Costs. 
59, Costs of mortgagee subsequent to decree. 
Sale of Property subject to prior Mortgage. 
60. Sale of property subject to prior mortgage. 
61. Application of proceeds, 
Anomalous Mortgages. 
62. Mortgages not described in section 21. 


7 


> Charges. 
68. Charges. 
Effect of deposit of title-deeds. 


Y 64, Extinguishment of charges, 


78, Rights and liabilities of sant 










Exclusion of day on which term 
Duration of lease for a year. 
Option to determine lease. 
70. Determination of lease. 
71. Waiver of forfeiture. isc 
72. Waiver of notice to quit. Saye 

78. Relief og against forfeiture for non- “payment 


74. — of paar = forfeiture on under. 
leases. 


75. Effect of holding over. 





| 
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Or Excnanaxs. 
76. “Exchange” defined. 
77. Right of evicted from thi i 
igh cid thing received 





79. Exchange of money. 
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80. Transfer of debts. a 
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82. Debtor td give effect to hid 
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85, Saving of negotiable instruments. 

CHAPTER VIII. — 

Or ArrorTioNMENT. 


86. Aven tienen t of peri ts on 
Pr pss 6: terest of person ext: 








CHAPTER I. 
PRELIMINARY. . 


1. This Act may ge “The tg 
of Property ct, 
Short title, 1879 :” 
‘ It extends to the 
whole of British India ; 
And it shall come 
into force on the first 
; : day of January, 1880. 


Rill & lt 


ill I, # 1. 


Extent. 


2. On and from that oy ey 
speci in the sche- 
pragma dule hereto annexed 
shall be repealed to the extent mentioned 
in the third column thereof. But nothing 
herein contained shall be deemed to affect— 
Aq 1X of 1872, 8,1, (a) the provisions of any enactment not 
“Saving of certain hereb 
© Acts, incidents, rights, pealed : 
liubilities, &e. (2) any incidents of 
an, 
with 


contract which are not inconsistent 

the provisions of this Act: 
(c) any right or liability acquired or in- 
curred before this Act comes into force, or 


any remedy in respect of any such right or 
liability : 


Bil, 5. 2: 
Bu ll, & 1. 


(d) the — to an 
soil by the lessee under any lease granted 
“before this Act comes into force : 
4Beng.A.C.219. (e) any right of pre-emption acquired 
“after this Act comes into force : i 
LLR,® Bom,641, (7) any transfer by operation of law. 


Bill, «. 8 
Bil Ti, 2: 


\ 


3. In this Act, rr a there be some- 

» thing repugnant in 

me te “subject or con- 

text— 

assurance ” means any non-testament- 

Wipabarsaine:” ary instrument which 

purports or Gperates to 

create, transfer, or otherwise dispose. of, 

whether in present or in future, any right, 

. title or interest, r vested or contin- 
_ gent, to or in immoveable property : 

 “yegistered” means registered in British 

. ~ India under the law 


III of 
PH 














can pe for the time being in 
hte force regulating the 
registration of documents : 


attached to the earth” means— 
(a) imbedded in the 
earth, as in the case of 
aa 

din 8; or 
to whit is so imbedded or so 
mean nails, bolts, screws, 
permanent fastening. 


upon it, as in 









expressly re- | 
ad | tached to the earth 


ing affixed to the | 











rate Wate to receive such 





4. Ch ms & a of this 
| Chapt Ill, 1V, Vv. shal I construed 
aod Vl to be part of et as one with the Indian 


» Contract Act, 1872. 





oe 
* 






_ = CHAPTER II, 


Or Transrers or Inmoveantex Properry, 

5. Every person competent to contract Bill, 8. 4 
Persons competent to May make a transfer of Report, 
make transfers of im- immoveable property : aioe 

moveable property. but subject to the law 

for the time being in force as to the circum- 
stances and extent in and to which he may a 
dispose of such property. *. ae 








% % ‘ 
6. Unless a different intention is expressed py, s. 10: 
: or necessaril ‘inplita, pee 
. Operation of trans- a transfer of. imméve- ¥: last ela 
= able property vests in Br 
the transferee all the interest which .the ings) : 
transferor is then capable of passing therein 14 W. R. 
and in the legal incidents thereof. 


Such incidents include (where the property 










is land) the easements annexed thereto, the 1‘ a 
mines and minerals’ thereunder, © the (trees 


contog trees, and all other producti of the 
soil, a. 
and (where the property is machinery at- 
) the moveable parts 

thereof, 

and (where the property is a house) the 
easements annexed thereto and *its locks, 
keys, bars, doors, windows, pankhas, half- 
doors, mats and blinds. 


o. 


a 
: 3a 
; og 
7. The transferor of immoveable property 9 Moo. 1 A, 3 
Title which transferor cannot give to another Bos 
of immoveable property a title thereto better er 
can give, than his own, and Pe 


where he has only a restricted ower of 
alienating the property, he cannot give to pe 
another a title thereto valid as against third ‘ah 
parties, except upon an alienation within 
the restriction ; 

Provided that where the transferor is (a) 6 Mi 

Protection to innocent the manager of the pro- - wi 
transferees for value. perty of a minor, ang w. 
undivided family, or an endowed temple, (i) 1 Bom. 
a sonless Hindi widow in possession of her § Bow. 77: 
deceased husband’s property, or (c) a trustee, jo Bom, 
bendmidar or other ostensible owner, the 14 Beng. 450: 
transferee’s title shall not be impeached if . oe 
the transfer has been made for a consider- 9 yf), 407; 
ation and the transferee has acted in good 3 Mud. 204; 
faith and used due care and diligence to 6 Mad. 71. 
ascertain that the transferor had power to 
make the transfer. 


8. No person shall be chargeable with any Act XI 

Rent dond fide paid to rents or profits of any 
holder under’ defective immoveable  propert 
title. which he has in 
faith paid: ce celina oy et ee 
whom he in good faith held the same, not- = 
withstanding it may afterwards appear that 
the person to whom such it or deli- 







in ae bl 







ore 9. Where undivided 

v Rei Transfer of share of co.owners and one of 
R, P.C, 237. undivided property. them t Rows iii 1 

or any interest therein, the transferee takes 

the share or interest subject to the right 

of the other co-owners to enforce a partition 

of the property ; and when such partition 





such, in the absence of a contract to the 
contrary by the co-owners, extends only’ to 
the share allotted to himself or to his trans- 
feror. 


‘ 


tee 10.- During the active prosecution in any 


4,130; ‘Transfer of rty Court having authority 
p i8e7, p. deving r euit Plating in British India, or es- 
phereto. tablished beyond the 






: 23 W.R, General in Council, of a suit in which the 
right to any immoveable property is directly 
and specifically in question, the property 
cannot” be iupatacved by any party to the 


‘80. as to affect the rights of any other 
tart there under any decree or order 
rein, 


t 
& Bell, 113: 
. 803, t 


CHAPTER III. 
Or Sates or Immoveasie Properry. 


not* neces- JJ. Sale of immoveable 


ry in case of 
Hinds, 14 Beng. Sale how effected. by offer and acceptance 
07 :1 Bom.5, 19. of certain immoveable 


et of part- property for a price, or of a price for certain 
myment, NW. P. immoveable property, 

together with payment of the price and 
Wuhammadan law: delivery of the property, or with tender, 
it of earnest, W. part-payment or earnest ; or with an agree- 


it. 1864, 281: 1 ment, express or implied, that the payment, | 


Rite tx or 1872, delivery, or both, shall be postponed. 


“8. 78, a8 togoods: * Where there isa contract. for the sale of 
a TW. tem immoveable property, the ownership of the 


sas host or parteof the price, or when the earnest, 
R104. is paid, or when the property is delivered. 

If the parties agree, expressly or by impli- 
cation, that the payment, or delivery, or both, 
shall be postponed, the ownership passes as 
soon as the proposal for sale is accepted. 


Delivery of immoveable property takes 
plaee— 










807, B12: (a) if the transfer is made by assurance— 
‘W. ions t S- when the assurance is executed and delivered 


6: Ly the’seller, and (if its registration is re- 
0 delivery of te Goired by law) registered : ail 
P| 8: re 

@eN.8.358. 6. 

redeem, N.....« (2) if the transfer is not made by assur- 
1868, p. 376, ance, in the case of a reversion or other 
intangible thing—when the parties consent 
to the delivery, and in the ease of other 
immoveable property—when the buyer be- 
comes capable of exercising physical control 
"over it and determines to exercise such con- 


tha anti: 
ca oe ery a borlkes " 


is held in possession by 


is effected, the right of the transferee as 


ae yy, limites, of British India by the- Governor | 


roperty is effected | 


‘ property passes to the buyer when the whole | 









» (a). The seller must produce to 


loss arising from the desttuction, injury or 


liabilities, mentioned im the ten” 
next following, or such of thém as are a 


cable to the property sold : a ° 
the ’ 

for examination, all documents of both. fe 4 

ing to the propertywhich are in his possession 2™- 
or power, and must inform the buyer of all title sh 
facts not apparent thereon of which the seller Abstract of 
is aware and which affect the seller’s power 78. 
to fulfil his contract, and must answer to i 
the best of his information all relevant ques- —« 
tions put to him by the buyer in respect. ¢  ~ 
to the property or the title thereto. ee 
















* 





as 8 
























(2). Till the ownership of the property Bill, 11 (@). 
passes to the buyer, the seller is entitle to May 


the rents and profits thereof. 


(c). When the ownership of the roperty 
must Bs any 


Cl. Act 1X of 18 
has passed to the buyer, ‘ 


8. 86, 
Bill, 11 (f). 
decrease in value of the property, not caused = 
by the seller, and he is entitled to the benefi ; 
of any improvement in, or increase in value 
of, the property, and to the rents and profits 
thereof, HS 


(d). iss ~7 the buyer has been let into 3 Bam. A.C. J, 103 
possession of the property before ent of 
the whole of the tre Aya me Ye ecller oo 
has a cing upon the property for the 
amount of the purchase-money, or-any part .— 
thereof, remaining unpaid, and for in “oe 
on such amount or part; but as soon as the 
assurance, if any, is registered, such ¢ 
shall cease except as against the buyer, 


¥ q 


(e). Unless the buyer has improperly de- 


| clined to a delivery of the property, he 


has, against the seller, a charge on the pro- 
perty, to the extent of the seller’s interest 
therein, for the amount of any purchase- 
money properly wes by the buyer in antici- 
pation of the delivery, and for interest on 
the amount of such payment ; and, when the 
buyer properly dechnes to accept the deli- 
very, also for the earnest (if any) and for | 

his costs (if any) of a suit by himself or the 3 Beng. 0. C. J. 7. 
seller ieee specific performance of the ; 
contract or to obtain a decree for its rescis- 

sion. 


"2. 
bi 

ie he 

- 


»! 


(/'). When the buyer has been let into be- 
neficial possession of the property before 
payment of the price, and the price is not 
paid owing to defects in the seller’s title, the 
buyer is not liable to pay for such possession. 


(9). ‘The seller must dis all ineum- 
brances on the property existing at the date 


of the contract, uyer may retain, out 
of the unpaid parchast tones, ths oe r 
such incumbrances, and shall pay the 


so retained to the parties entitled thereto, : , 


bs bi a. a 
(4). On ent or tender of the amount — 
due in res of the price, pach pa isbound — 
to execute a proper assurance roperty 
wouter Chae it to hir for exe 
cution at a proper timie,and plag ms: . 
: yi ite tae Se 
(*). On delivery @£ “the ‘property, the — 
buyer is entitled to rip eA oy Fo es 


sel ~ 
+e 5 












pack rert 
















SSaent ts 
y 


to retain them all, 












of greatest value is entitled to such docu. 
ments. Butin case (1) the seller, and in case 
(2) the buyer of the lot of t value, is 
-Dound, upon every reasonable request by the 
buyer, or by any of the other buyers, as the 
ease may he, or by any person claiming under 
“him, and at the cost of the person makin. 
‘ ma uest, to produce the said diednsnontcant 





re hsuch true copies thereof as he may re- 
“} quire; and, in the meantime, the seller or the 
3 yer, as the case may he, of the lot of 
Greatest valne, must: keep the said documents 

‘safe, uncancelled and undefaced, unless pre- 


vented from so doing by fire or other inevit- 
r a able accident. = * . 





7° ®-ina fiduciary character, the seller shall be 
R. 196; 6 deemed to contract with the buyer, 

162: 25 W. 

frst, that 


ps1) alered : Ge Unless the'sile is made by a person 
rf. 
r notwithstanding anything done 
by the seller or any person through whom he 
claims, the seller has power to transfer the 


petty to the buyer, free from incum- 
nces ; 


secondly, that the seller and all persons 
_claimin interest in the same through 
lor for Sit or any person through lida 
ims, will on demand execute and deliver 
to the buyer at his expense any further as- 
_ surance of the same that may reasonably be 
required ; 
5 _ and, where the propert y is leasehold, thirdly, 
that the lease is valid and subsisting and 
that the rent reserved thereby, the conditions 
contained therein and the contracts binding 
on the lessee have been paid, performed and 
+ © observed down to the delivery, 


__,,When the sale is made by a person in a 

"Y fiduciary character, the seller shall be deomed 

' to contract with the buyer that the seller has 
‘no act whereby the property is incum- 

bered or whereby he is bin from trans- 


ferring it. 


her assurance, 
-R.PLC. 111. 


sf 


EE ~ x 
Disclosures reqnired 18. The following 

oo buyer. omissions are fraudu- 
it — 


(a) an omission of the seller of immoveable 
ty to disclose:to the buyer any. de- 
therein of Sa eg oe rigu the 
buyer is not, a Bytad whi uyer 
couldnot with ondinaey y care discover : ¥ 


4.10, 















} for,both, accordin 





@ eee whole of such is 
to. t buyers, the buyer @ lot 


bound to. see to upplica- 


tion of purchase 


gare. oe: 7" Bethe OY: vi) 
g to the rules laid down in 
‘the Indian Contract Act, 1872, and the 
- Speci! Relief Act, 1877, ai 


ae ae 





” 
" - 


~ "15. As between the. seller and buyer of Bil 


leasehol oe 

easehold property, the rat 
Liability of f 

leasehold thi 


G 
buyer is, in the absence 
of a contract to the 
contrary, bound to pay the rent reserved by. 
the lease and accruing due after delivery of 
the property, to perform the contracts entered 
into by the lessee, and to indemnify the 
— against all claims arising after ti 
elivery in respect of non-payment. of su 
rent or breach or non-observance of such on. 
tracts. “ 


> 


16. As between the seller and buyer of “a Bil IT, 16. E 


right to redeem mo: 
gaged property, “the 
buyer in in thé dpi 
of a contract to the contrary, bound (a) to ; 
pay to the mortgagee the ~ princi m ,% 
which, on dation of the eke aps 

the mortgage, sis all interest from time to 
time due for the same, when payment thereof, 
respectively, is lawfully demanded, and (6) to 
indemnify the seller against the payment 
thereof, and against all claims for noh-pay- 
ment thereof, respectively. 


Linbility of buyer of 
right to redeem, 


17. If at the date of the contract the Bill 4, «, 16, 

property is insu ; 
against loss or damage 
by fire, the buyer, in 
case of such loss or damage, may, in the 
absence of a contract to the contrary, require 
any money which the seller actually receives 
under the policy, or so much thereof as 
may be necessary, to be applied in reinstating * 
the property, 


Money received by 
seller under fire-policy. 


18. When two or more persons purchase Bill ean 


any immoveable proper- 
ty, with separate funds 
belonging to them respectively, they shall, 
in the absence of a contract to the contrary, 
be interested in such property in proportion 
to the shares of the purchase-money which 
they respectively advanced. > 


Joint purchases, 


In the absence of evidence as to the shares 
80 advanced, such persons shall be presumed _ . 
to be equally interested in the property. 





19. When two properties are subject to a Bill Il, « r mr 





Right of buyer of one Common charge, : and 7 W. R, 48 
of two properties subject one of the properties iss « 
to common charge. sold, the buyer is, as .* ° 
against the seller, in the absence of a contract 
to the contrary, entitled to have the eharge 
satisfied out of the other property, sofaras _ 
such property will extend, 


20. When any property is sold, the 
Bond fide buyer not ceeds of which are 




























































it 
21. When, for the purpose of securing 

Bs or 1806, money advanced or to 
; Mortgage, mortgagor be advanced by way of 
‘or need not and mortgagee defined. Joan or an existing or 
. future debt, or the per- 
formance of an engagement, one person trans- 
6. fers to another a right over specific immove- 
the transfer is called a mort- 


of able yproperty 
egal immoveable property, the transferor 


























4873, p. 11.” 
“Macpii aR 












tile assurance by which the transfer is effected 
is called a mortgage-deed. 


For the purposes of this chapter, any 
vson entitled as heir, legatee, assignee, 
or otherwise than as a mortgagee to 
aap of the transferor in the property 
am ‘subject to the mortgage, or any part of such 
“interest, is a mortgagor ; and any person 
me entitled as heir, legatee, assignee or otherwise 
, Per to the interest of the transferee under the 
: ~ © — mortgage, or any part thereof, is a mort- 
- >< gagee. 


Where the mortgagor transfers the pro- 

Hk. ; erty to the mor ee 

Sing wnglish mortgage. tg a ep krrergy 

upon payment of the mortgage-money at a 

certain date, the property shall be retrans- 

ferred, the transaction is called a mortgage 
in the English form. 


ng. 393: 
‘R, 230. 


Where the mortgagor delivers possession 
. of the property to the 
ongere and autho- 
rizes him to retain such 
ion and to pay himself from the rents 
and profits of the property the interest, or 
the mortgage-money and interest, or to take 
such rents and profits in lieu of interest, or of 
the mortgage-money and interest, the trans- 
_action is called an usufructuary mortgage. 


“Usufructuary mort- 


. Where the mortgagor binds himself per- 
ad sonally to repay the 
al Mc mortgnes. mortgage-money, and 
* "pledges the property as collateral security for 
& 25... the repayment, but does not contract that, on 
‘ya Spd Aah, default of payment of the mortgage-money 
gh “Band interest at a certain date, the property 
“*/ shall pass to the mortgagee, the transaction 
~ “js called a simple mortgage, 
ae 


~ Maeph, 10, 12. 





Sig ote 
“ Where the mortgagor Bo so binding him- 
x sclfcontracts that, on 
Mortgn : é 
oo of payment of 


; the ~ mortgage-mon 
) and interest at a certain date, tne stiscr 
shall pass to the mortg% the transaction 
is called a mortgage by conditional sale, 
Bg ke ‘ 
ae 


A ae 


assurance signed 


i aie and attested 


Pcie ghee hn 


money has become payable, or has heen Pali 
the mortgagor has a right’ on payment or 
tender, at a proper time and ane of the, 1 
mortgage-money and interest remaining due 
on the mortgage, to require the mortgagee — b. 69 
to re-transfer the fhortgaged property She gee 7 Be 
writing . (Be). 


or to execute an. acknowledgment in 


obtained an order absolute forecloaily 

right, or that such right not : 
the date of the mortgage rel or 
extinguished, or that the property 
been duly sold in pursuance of 


under a power given by the mortgage-deed. 


a right to redeem and a suit to enforce it is 
called a suit for redemption: .. 


gage, 4 
perty (1) where the mortgagee is authorized , * 


to pay himself from the rents and profits of a 
the property the mortgage-money and interest" 
thereof,— when such money pf 


so paid, (2) where the mortgagee is authoriz~ 





22. A mortgage can be effected caly by 
by the | 


(a) at any time after ti Sgnortgngs- , 












“Ge called a mortgagor, the transferee  mort- | that any night in derogation of hig ownership =9sllsh -preetic 
~~ gage, the money of which payment 1s | or other interést pie mre ra the eager og ih. 
secured is called the mortgage-money, and | has been*@xtinguished : in casot 





Provided that the has. 



















a decree or © 





The right conferred by this clause is called 


(2) at any time after the mo money Beng. Reg. lof 
re at 


has become payable and before 8.2: 
barred, the mortgagor maysdeposit iw a. 
Court in which he might have instituted a 

suit for redemption of the mortgaged pro- 

perty, 
mortgage-money and interest remaining due 
on the mortgage : : 


to the account of the mortgagee, the 
ay al 


(c) in the case of an ‘usufrnetuary mort- 
, he may ‘recover possession of the 


interest are © 


ed to pay himself from such rents and profits 
the interest of the mortgage-money,—when 
the term (if any) of the mortgage expires 


and the mortgagor pays: ders to the 
mortgagee the or deposits 
it in such Court as ‘j 


































Nothing in this — shall be deemed to Now. Pi 
Redemptionof pore, SUthorize a person inter. 20 W. F.® 
cetemntionel Por cated in part only. of the 32 wn. 
property. mo property to N..W. P. 18 
institute a suit for the redemption of his own N-W.?. the 
part only, on payment of a proportia cat Ghee 
part of the am remaining Beng. 388. 





mortgage, except 
d the 


















mo! an mo 
part of the property bédomes Vested in 
mor’ , in which ease the person 80 
interested may institute such suit, = > 
ies 


24. In the absence of a contract to the 
salaig contact cor ital be daa 
: } ©” contract with the mort- 


Bill 1, «° 
NW. Pp, 





every suélr assurance of the same that 

jonably be required ; 
» where the » 

7 fourthly, that the lease is s se a 

ing, the rent reserv thereby, the 

erndinionpouteined therein; ind-the con. 

_ tracts binding on the lessee have-been paid, 

; tng the mortgage-deed ; and that the 

mortgagor will, so long as the security exists, 

the rent reserved by the lease, per- 

n conditions contained thergin and 

the contracts binding on the lessee 

mnify mortgagee against all 

8. 80 “ reason of the non-pay- 

ment of the said rent or the non-performance 

or non-dbservance of the said conditions and 

contracts. 


oe 
7, 


s0: 11 25. If after the date of the mortgage any 
2 : accession is made to the 
- Accession to mort- mortgaged property, the 
Creed property. mortgagor, upon "re- 
demption, shall, in the absence of a contract 
to con , and subject to the law 
relating toMalnvion for the time being in 
force, be entitled te such accession. 
. Tilustration, 

A got to B a field the tro. on which —— 
overnment. ters int sion 0 
eS We fel bod usm sears i hage he mach 

A redeems the field. is entitled to the trees, 


Pa em. 
26. Where the mortgaged property is a 
Renowal of mortgaged lease for a term of 
Tease, 


A years, and the mort- 
* gagee, while in 


possession of the property. 
‘obtains a renewal of the lease, the mort. 
gagor, upon redemption, shall, in the absence 
ofa pie ip to the contrary, have the benefit 
of the new lease. 


27. Am 
Waste by x 
ante by 


possession of the mort- 


property is not 
in Ss i the mortgagee 
forallowing the proper- 


09, ty $y'dideriorate) but he must -not-commit 
"any act which is destructive or permanently 
"injurious thereto, if the security. is insufficient 
m or will be rendered insufficient by such act. 
planation.—A security is insufficient 

n the meaning of this section unless the 

erty exceeds by 


e mortgaged 
Sogn onaibiag' st bling; 


yoneh a t for the time 
r pl’ 


by on 
lecortiinos wn roposing to make a 
‘to mesne in- ae other subse- 
(apes 
: » before ng the 
ef the second or other subsequent 
ice in writing under his hand 
ge or mortgages, and a 


ae secondsor other subse- 

mortgaged property 

give the wie mort- 
notice 


he- person requiring the same) “ 


y is leasehold, 


gbserved down to the exeen. | 


cine atl, hey he 


29. If the owner of two or more properties Bill ities 


Right to redeem one of CTeates separate mort- 
two properties separately gages on them by_se- 
mortgaged. parate assurances,each RB, @. 
mortgage may be dealt with irrespectively of “ey 
the other, though the mortgages are created ss 
in favour of the same mortgagee. Ke? 


Bul, 39% 
C. J. 90.- But 


on 


Illustration, 


A, the owner of farms Z and Y, m Zt B® 
for Rs. 1,000, A afterwards mortgages Y to B for 
Rs. 1,000, making no stipulation as to any additional * 
charge on Z. A may institute a suit for the redemp> _.” 
tion of the mortgage on Z alone. “ey 


Rights and Liabilities of Mortgagee. » * 


80. In the absence of a contract to the con- Bill Il, « 84° 
trary, the mort, Mad. 
may, at any time : 


the mortgage-money 


Right to sue for fore- 
closure or sale, 


has become payable to him, and before adecree “named, 2 


has been made for the redemption of the 
mortgaged property, or the mortgage-money 
has been paid, institute against the mort- 
gagor (1) a suit for a declaration that he has 
lost his right to redeem the property, or (2) 
a suit for asale of the property. 


A suit for a declaration that a mortgagor. ~ ee 
has lost his right to redeem the mo 
property is called a suit for foreclosure. 
Nothing in this section shall be deemed— 
(a) to authorize a simple mortgagee ‘to. sitple 
institute a suit for foreclosure, or an usufruc- 
tuary mortgagee to institute a suit for forex 


closure or sale, or a conditional mortgagee to” 
institute a suit for sale ; Ag 


» 


(2) to authorize a mortgagor who «has 
become a trustee of the mortgaged property 
or legal representative of the mortgagee, to 
institute asuit for foreclosure ; 


(ce) to authorize the mortgagee of a rail- 
way, canal or other work in the maintenance 
of which the public are interested, to institute 
a suit for foreclosure or sale ; or 


bad 


(d) to authorize a person interested in part Cuses contra, Macph. a 
aaa 


only of the mortgage-money to institute a) 195—6. 
suit relating only to a corresponding pattof™ 
the mortgaged property: but he may institute 
any suit which, under this Act, he is anthoris Caen es 
zed to institute, relating to the whole of the” .))-%< 
mortgaged property, making the other mort= ve Raye: 
gagees, if they cannot or will not join ‘as: 
plaintiffs, defendants. Se 
Me i eo 

81. When the mortgagor deposits money Rit TI, «. 35 

Right to money depo- vat vat sade ei if it 

w nbty-three, . 
ated ey mertenece. WP sie for leviable Rae ait. 
service next hereinafter mentioned, the Court EY, 
shall forthwith cause written no oe 
deposit to be served on the 
may, on depositi 
In the same 
statement (veri 
by law for the 
the amount 
iy mare 


be 


“ON, 
* P..1870, p 311: 


N.-W. PB, 1869, p. 








a, 82. ‘Where the cuhiidgeredh 
"Bight to interest, have on 


on the, m 
payable in a h contract. 
here no such contract has, been entered 
ihto,the mortgagee is entitled to interest 
; on such money at the rate <3 six per cent. per 
‘© annum: 
5 2: Magphe, Provided that, when the mortgagor has 
Pravics tendered or deposited in 
7 % Court under section 
Abit apreheg the amount for the time being 
" due on the mortgage, interest on the mort- 
4 gage-money shall cease from the date of the 
. tender or from the earliest time when the 
o mortgagee could take such amount out of 
-» Court, as the case may be. 


33. In the absence of a contract to the 
contrary, no mortgagee 
shall be entitled as such 
to take possession of 
the cits property; but at any time 
4 r the expiration of one year from the 
ion 1 ire time when the mort- 
aaee . . gage money has become 
\yapaee & x Payable according to the terms of the mort- 
ie. fr -deed, or after any interest thereon has 
ae oes in arrear for six months, he may 
“ie institute_a suit for the appointment of a 
' receiver of the rents and profits of the whole. 
or any part of the mortgaged property. 

Inany suit for foreclosure or sale, the Court 
may, if it think fit, appoint such a receiver 
pending the proceedings in the suit, unless 
.@ thé” mortgagee is already in possession of 
the mortgaged property. 


. 84. The mortgagee may sue the mortgagor 
iighite ene for mort. for the mortgage- 
w= Gage-money. money in the following 
} cases only :— 
(a) where the mortgagor expressly binds 
himself to repay the same: 
ee (6) where the mortgagor remains in pos- 
session of the mortgaged property and fails 
xxxits Wasrs, % pay arrears of revenue or rent due in 
respect thereof, and the property is conse- 
quently sold or attached : 
(c) where the property is destroyed by 
diluvion, fire or other superior force : 
(partint (2) where the mortgagee is deprived of 
his security by the wrongful act or default 
of the mortgagor : 
Moo. 1. A. 464: (e) in the case of an usufructuary mort- 
furs. 209 : gage, where the rents and profits of the 
, : property are to be taken in lieu of interest 
280. e + 1800, My 4 or where the mortgagor fails to deliver 
Mi the caseof'a to the mortgagee possession of the property 
Kénam to secure the possession thereof to him 
Ee Mod. S26. pe disturbance by the mortgagor or any 
big é her person. 
» A power conferred by the mortgage- 
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* Right 4 eject re Bar of entry by mort- 
i de, y-Bagee 

Bomb, 275. 























W, R. 226, 


Rk. 7 
vation). 



















deed on the mortgagee, 
- eaptesicrth a person on his 
to sell or concur in selling the mort- 


| property, or any part thereof, is 

|, except where the mortgagee is the 

retary of State for India in Council, or 

the mortgaged property is sitnate within 

the towns of Calcutta, Madras, Bombay, 
hi or Rangoon, 


Act No, Seva of 1866, section 6, % 





ai 





86. If, atthe date of 
ie = : 








* ti #6 ar ae it is inconsistent with this || 













an express contract ib the contrary 
any money which the mortgagor 
-receives under the policy, or so mueb 1 
‘hs may be ry, to be laid iwi: 
stating the property. 

87. If, after the date of the mortgi 
aS TET a any accession is_ 
pope te ae 

perty, the mo aM 
in the absence of a contract to the contrary, Dae ee 
and subject to the law relating to alluvion  — 
for the timebeing in force, shall, for the 
purposes of the™seeurity, be entitled to such 









































accession. rs 
ustrations,” 

(a) A mortgages to B a certain oe 
< river. The field is increased by 


” 
purponer of his security, B is ak hey to oth SF 
A mortgages a certain plot of Lie 
to . and afterwards erects a house on = bie Sw 
the purposes of his security, B is entitled tba ve a 


house as well as the plot, ai 
38. When the mortgaged prope — a 
lease for a term 
Renewal of mortgaged nad the shortgng 
While in pment of 
the property, obtains a renewal of the lease, 
the mortgagee, in the absence of a contract to 
the contrary, shall, for the purposes of the 
security, be entitled to the new lease. 


39. When, during the continuance of the Bill II, «, 43) 


mortgages the mort Bill, ». 16. 
gagee takes a 


of thewmo 
perty, he has the following rights ind 
liabilities :— 

(2) he shall manage the property as a 
person of ordinary .p udenes would manage 
it if it were his own ; 

(4) he shall use his best endeavours to N.-W. P.1875 
collect the rents’ and profits thereof ; 

(c) he shall, in the absence of a contract 2 Bomb. 231. 
to the contrary, out of the income of the 
property pay the Government revenue, all 
other charges of a eves nature accruing Macph. 113, 
due in respect thereof during such ion 
and any arrears of rent Z default of payment 
of which the property may be summarily 
sold ; 

(2) he shall, in the absence of a contract 9 W. R. 488 
to the contrary, make such necessary re 
of the property as he < con for out of the 
rents and profits thereof deducting from 
such rents and profits the payments mentioned 
in clause (¢) and the interest on the mortgage- 
money ; 

(e) he may spend such money as a neces- Macph. 109, 
sary (1) forthe due management of the } Bimb. 1 
property and the collection of the rents 
eo. its thereof, (2) “for its preservatio 

estruction, forte 

ing the m 
for making 
the mioctgaar rigaged 
property is a renewable leasehold, for the 
renewal of the lease; and ma wah ong 
of a contract to the: contrary rag 

2 <a ; 


lease, 


Mortgagee in posses- 
sion, 


2 Bomb, 29 
1X of 18724 






















to the mortgage-money, at the same 
interest ; 






F ; 
rom the mortgaged 
where such property is per- 
- 00C by him, a fai occupation- 
respect thereof, shall, after deduet- 
"expe mentioned in clauses (c), 
; nd (/), and interest thereon, be 
ited against him in reduction of the 
unt (if any) from time to time due to 
on account of interest on the mortgage- 
i, so far as such receipts exceed 
oa ost due, in rag 8 or ae 
‘of the mortgage-money. e surplus, i 
any, shall be paid to the mortgagor ; 
i) when the mortgagor tenders, or de- 
sits in court under section twenty-three, 
le aunount for the time being due on the 
* m must, notwith- 
ing the provisions in the.other clauses 
is section, account for his gross receipts 
; ) property from the date 
m the earliest time when 
such amount out of court, as 


189, 160. 


mortgagee fail to perform any of 

x i dgticioe ron “i mn 

him by this. section, 

he may, when accounts 

in pursuance of a decree made 

under this chapter, be debited with the loss, 
if any, oceasioned by such failure. 


40. Nothing in section thirty-nine, clauses 


wre in lieu of in- 
contract in writing be- 


tween the mortgagee and the mortgagor that 
the receipts from the mortgaged property 
after ting the said expenses, shall, so 
long as the mortgagee is in possession of the 
Property, be taken in lieu of interest. on the 


cases where there is a 


3a 


aileed; ‘Sent 
rhe Bd by mortgagor. aust, not ‘oe 
"act which is destructive or permanently in- 
thereto. 


42. When a mortgagor in possession of 
ure on oresena, o tle mortgaged property 
fails to pay. arrears of 

_ revenue or rent due in 

and the property is conse- 


ee tee on 
» of 


y, of the proceeds, after 
Ol! the said » for the 


other subsequent mort- 


/ may, at any time 
Eikre zea of the 
ae en property 
this chapter, tender 
rq ee the amount due 


(g) and (A), applies to | 





| 


TH 
é 


Lier a ess Prion ity. ce 

44. Where, through ts fea or gross B 
_ Postponement of prior neglect of a. prior EYide 
oom inns gqtmrtansee, saute St 
person has been induced to advance money 2 Moo, 1.4. 48 
on the security of the mortgaged property, Bp aS 
the prior mortgagee shall be postponed. to a. 

the subsequent mortgagee... 


45. If a mortgage made to secure the pe ee, 
Mortgage to secure Palance of a running Report, ». 29. 
balance of account. account expresses the d 
. maximum to be secured 
thereby, a subsequent a od on the same 
property shall, if made with notice of the 
prior mortgage, or if the instrument  effect- 
ing the prior mortgage is registered, be 
postponed to the prior mortgage in respect 
of all advances or debits not exceeding the 
maximum, though made or allowed with 
notice of the subsequent mortgage. 
Iilustration. 

A mortgages Sulténpar to his baukers, B & Co., to 
secure the balance of his account with them to the 
extent of Rs. 10,000. A then m 
to C, to secure Rs. 10,0003 
toB& Co, At the date of the second mortgage, the 
balance due to B& Co. does not exceed . 5,000, 
B & Co. subsequently advance to A sums making 
the balance of the account against him exceed the 
sum of Rs. 10,000. B & Co. are entitled, to the 
extent of Rs. 10,000, to priority over C. 


46. No mortgagee paying off a prior mort Bill II, 5.48: 
gage, whether with or Bill, s. 38: : 

Making sbelahed. without notice of van Pye 34: Taig 

intermediate mortgage, 5 Beng. 468: 

shall thereby acquire any priority in respect 11 W. R, 310, 

of his original security. And, except ‘in the 

case provided for by section forty-five, no 

mortgagee making a subsequent advance to 

the mortgagor, whether with or without 

notice of an intermediate mortgage, shall 

thereby acquire any priority in respect of his 

security for such subsequent advance. 


Marshalling and Contribution. 


47. If the owner of two properties ». . ee 
mortgages hina boa Weise -? 874: 
Marshalling securities. to one person and then 1 W. R, 353: ee hie 
mortgages one of the caw aes Bi 
properties to another person who has not Macph. 205. 
notice of the former mortgage, the second 
mortgagee is entitled to have the debt of 
the first mortgagee satisfied out of the pro- 
perty not mortgaged to the second. mort- 
pages, so far as such property will extend; Macph. 136, 
ut not so as to prejudice the rights of the 
first mortgagee or of any other person having 
an incumbrance on either property. u“ 


48. Where several properties, whether of Bin Ths bl: 
Sais one or several owners, 19 W.'R. 291; _ 
seo aig to mort og mortgaged to seenre see 22 W. it. 490 a 
REDS one debt, a ve ~ Ve 
roperties shall contribute rateably to the’) 7 
i by the mortgage, after deduct- 
ing. from the value of each property the 
amount of any other incumbrance té-which | 
it is subject. 
Where of two rties bel 
same owner, one is mortgaged 


the het Se: 











former debt. from, the value of 





bg in this section “applies to a pro- 
perty liable under section forty-seven to the 
claim of the second mortgagee. — 


Suits for Redemption, Foreclosure or Sale. 


49. Subject to the provisions of the Code 
Parties to suits for of Civil Procedure, sec- 
428: explained "@emption, foreclosure tion 437, all persons 
Macph, 146, "04 sule. having an _ interest 
on , carn t either in the right of redemption or in the 
Bou. O03, 76, security ought to be joined as parties to any 
‘(Qogal representa. suit under this chapter, and the first or any 
tive of deceased subsequent mortgagee who institutes a suit 
- wahegetN ied for foreclosure or sale ought te make every 
chaser from mort- mortgagee and other incumbrancer whose 






“II, seo, 62: 14 
“Moo, I. A. r] 
W,R.176: 21 W, 















SP sae ot ean is subsequent to his own, a party to 
right of redemp- = 
WwW. P. 
Foreclosure and Sale. 
50. In a suit for foreclosure, if the 
plaintiff succeed, the 
Decree in foreclosure- Court shall pass a de- 
eult, cree, ordering that an 
account be taken of what will be due to the 
plaintiff for principal and interest on the 
mortgage and for his costs of the suit, on 
the day next hereinafter referred to, or de- 
claring the amount so due at the date of 
such decree, 
and ordering that, upon the defendant pay- 
ing to the plaintiff or into court the amount 
so due,on a day within six months from the 
date of declaring in court the amount so due, 
to be fixed by the Court, the plaintiff shall 
deliver up to the defendant, or to such person 
as he appoints, all documents in his posses- 
sion or power relating to the mortgaged 
property, and shall transfer the mortgaged 
property to the defendant free from all 
incumbrances created by the plaintiff or any 
person claiming under him, or, where the 









Oa plaintiff claims by derived title, by those 
ete under whom he claims; and shall, if neces- 
BS sary, put the defendant into possession of the 
Bes mortgaged property ; but 


that, if such payment is not made on or 
before such day, the defendant shall be 


aa absolutely foreclosed of all right to redeem 
aig such property. 
‘Bill Bas: 54 51. If payment is so made of such amount 


a Procedure in case of and of such subsequent 
a payment of amount due’ costs as are mentioned 
and subsequent costs, in section - fifty-nine, 
the defendant shall (if necessary) be put into 

possession of the mortgaged property. 
If such payment is = so made, the plain- 
: iff may.apply to the 
oe absolute for fore Court for an order abso- 
he 2 lute for the foreclosure 
& a of the said mortgage, and the Court ‘shall 
‘then pass an order absolute that the defendant 
be foreclosed of all right to redeem the 
mortgaged property, and may, if necessary, 
deliver possession of the property to the 
plaintiff; and thereupon the defendant’s 
right to redeem and the security shall both 

be extinguished: 

Provided that the Court may, upon good 
_ Power toenlarge time, sage shewn, from time 
ets 19 me 









_ out of which it has been paid, OF Migs ey 





' blade paces oe 
instance of mortgagee, «|: isis 
ordering as yt in the first an 
paragraphs of section fifty and also 
that, in default of the defendant 
payment as therein mentioned, the me 
property or a sufficient part thereof be 
a that the proceeds of the sale 
defraying thereout the expenses of the sé 
be paid into Court and applied in payment — 
of what is so found due to the plaintiff and 
that the balance, if any, be pai to. 
defendant or other persons entitled to receive — 
the same. wi 
When the mortgagee sues only for a fore- 
Power to decree sale Closure, the OU 
in foreclosure-suit at in- considers that he wil 
stance of mortgagor. not. be damnified ha 
such sale and if the defendant furnishes such 
security, if any, as the Court thinks sufficient — 
for the payment of the balance due for the _ 
time being by him on the m » the, 
Court may, at the instance of to idan 
pass a like decree. ey 
Any deoree under this section 
direct the defendant to pay_an 
maining due to the plaintiff upon, 1 


gage after the proceeds: 




























































ealt with as above proy io iy 
53. If in any case section fifty-two, Bill 11, ». 54 


the defendant makes 
fendant pays amount due payment as mentioned 
and subsequent costs. in section fifty-one, he 
shall (if necessary) be put in ion of | 
the mortgaged property: but if such pay- 
ment is not so made, the plaintiff or 
defendant, as the case may be, may apply to 
the Court for an order lute’ for sale of © 
Order absolute for sale, the mo pro- 
perty, an Court 
shall then pass an order that such 3 
or a sufficient part thereof, be sold, and that 
the proceeds of the sale be dealt with as is 
mentioned in section fifty-two; and there- 
upon the defendant’s right to redeem and the » 


Procedure when de- 









security shall both be extinguished. 3 4 
54. When the nett of ‘such Bill II, see. 
ols are insufficient to Bill, ». 2. 


vi of 

Paces Aa ees) pay the amount due for 

rt the balance, if pia ob 
mortgage, » ! m 
to the contract between parties by the 
defendant otherwise than out of riage od 
sold, may be recovered either (if the t 
thinks fit) in the same suit in the same 
manner as under a decree for money, or by — 
any other legal process open to the ao 


Redemp 
55. Besides the m 


% 
Who may sue for re. 
demption, 






























having any interest in or | 
are scot 
any person having any it 
charge upon the right to redeem: 







Vii for redemption, if the plain- 
redemption. tiff succeed, the Court 

ae shall a decree 
ordering that an account be taken of what 
ll be due to the defendant for principal and 
on the mortgage, and for his costs of 
it, on the day next hereinafter referred 
ing the amount so due at the 

f such deeree ; and 


ordering that upon the plaintiff paying to 
defendant or into court the amount so 
e on a day within six months from the 
date of ing in court ‘the amount so 
‘due, to be fixed by the Court, the defendant 
shall deliver up to the plaintiff, or to such 
person as he appoints, all ecient in his 
possession of power rélating to the mort- 
e — property, and shall (if such property 
“has been transferred to the defendant) re- 
it to the plaintiff free from the mort- 
d_ from all ineumbrances created by 
mdant or any person claiming under 
othe defendant claims by derived 
under whom he claims, and 
#yjput the plaintiff into pos- 

8e8 the*mortgaged property ; but 
that if such payment is not made on or 
before such day, the plaintiff shall be abso- 
lutely foreclosed of all right to redeem such 

property. 


57. If payment is nape such amount 
. an such subsequent 
oo nee costs as are mentioned 
aN in section  fifty-nine, 
the plaintiff shall, if necessary, be put into 
possession of the mortgaged property. 
_ If such payment is on: so made, the de- 
Tn defwult, foreclosure fendant may apply to 
orsale, the Court for oe elas 
absolute either for the foreclosure of the said 
right to redeem, or for a sale of the mort- 
‘If he apply for an order for foreclosure, the 
Court shall pass an order absolute ordering 
‘the plaintiff to be foreclosed of all right to 
I the mortgaged property, and may, if 
y, deliver possession of the property 


such pro ora 
sold, and that the 
thereout 


‘mesne mo 
- gegen a suit to redeem the pa figs 
e prior mortgagees and to foreclose 
rights of those that are posterior to himself 
and of the mortgagor, ; 
~ Costs. 
59. In finally ecrerng 
air ; paid to a mo 
of mortgagee case of a redemption or 
Subsequent to decree.» gale by the Court 
under this chapter, the Court shall, unless 
the conduct of the mo has been such 
as to disentitle him to costs, add to the mort- 
gage-money such costs of suit as have been 
properly incurred by him since the decree 
or foreclosure, redemption or sale up to the - 
time of actual payment. 


Sale of Property subject to prior mortgage. 
60. If any property 


Sale of property sub- ivected under 


ject to prior mortgage, A 

prior marie ee, e 
Court may, with the consent of the prior 
mortgagee, order that the property be sold 
free from the same, giving to such prior 
mortgagee the same interest in the proceeds 
of the sale as he had in the property sold. 


Application of  pro- 61. Such 
ceeds. ? 
court and applied as 

follows :— 


Jirst, in payment of all expenses incident 
to the sale or properly incurred in any 
attempted sale ; 

secondly, if the property has been sold free 
from any prior mortgage, in payment of 
whatever is due on account of such mortgage ; 

thirdly, in payment of all interest due on 
account of the mortgage in consequence 
whereof the sale was directed, and of the 
costs of the suit in which the decree direct- 
ing the sale was made; 

JSourthly, in payment of the principal 
money due on account of that mortgage and 

Jiftiily, the residue {if any) shall be paid 
to the person proving himself to be interested 
in the property sold, or if there be more such 

rsons than one, then to such persons accord- 
ing to their respective interests therein or 
upon their joint receipt. 

Anomalous Mortgages. 


62. Inthe case of a mortgage not coming Bombay 


within any of the defini- 
tionscontained in section 
twenty-one, the rights 
and liabilities of the parties shall be determined 


Mortgages not de- 


scribed in section 21, 


See 


1827, 


by theircontract as evidenced in the mortgage-""© 


deed, and, so far as such contract does not 
extend, by local usage: Provided that, in the 
absence of an express contract to the contrary, 
the mortgaged property shall be deemed to 
the only security for payment of the mortgage 
money. : 
Charges. mu 
63. If by any a bg 
om SRY. 
or as i or under the pro- 
visions of this or any other or by oper- 
ation of law, certain immoveable pre 
of ‘one person is made for 
payment of certain money to anothe 


th t to “be Bill It, s. 64: 
e amoun a Bill, 680. 


the sale of which is BU II,«.65: 
this Bill, s. 82: 


chapter is subject to a ‘nat Kat. _ 
th 


iy 


proceeds Bill II, s. 66: i 
shall be brought into Bill, a) ‘ 
8, 295, 


X of 1 


wes 
tS 


“AS 























1 
121. 





1069 Dot the mo 


er, 


Pak oe rigagea property : 
P. 1871, ru A be, apply to the person having such 


“\ Bxtinguishment 
charges, 


__Neceot sttanmy or oft my 


re applied 






shall, ‘so far as 


ge, 
The delivery by a rein to 5 a or 
i ay his agent, of documents 
wirane deponit of of title relating to pro- 


yy, with intent to 


pert: 
i Yereate a security thereon, shall be deemed to 
237: 9 Moo, createa charge on such property in favour of 
803: Macph. the ereditor for the amount of the debt. 


Nothing in this section applies to the 
charge of a trustee on the trust-property for 
expenses properly incurred in the execution 
of his trust, 


64, Where a person is or becomes abso- 

lutely entitled to im- 
of moveable property, of a 

charge or other incum- 
brance on which he is also the owner, the 
charge or incumbrance shall be extinguished, 
unless he declares, by express words or neces- 
sary implication, that it shall continue to 
subsist, or unless such continuance would be 
for his benefit. 





CHAPTER V. 
Or Leases or Immoveante Property. 


65. In the absence of a contract or local 
usage to the contrary, 
the lessor and the lessee 
of immoveable property, 
as against one another, respectively possess 
the rights and are subject to the liabilities 
mentioned in the sixteen rules next following, 
or such of them as are applicable to the 


Rights and liabilities 
of lessor and lessee. 


Itered: cf, ty leased :— 
of ‘872, “i 93: ge rt” Sage 


(a.) The lessor is bound on the lessee’s 


; “request to put him in possession of the pro- | 
. Appendi leased : 
oes 


(6.) The lessor shall be deemed to contract 
with the lessee that the latter paying the 
rent reserved by the lease and performing the 
contracts binding on the lessee may hold the 
property leased during the time limited by 
the lease without interruption by the lessor 
or his transferees, or any person lawfully 
claiming through him or them : 

(c.) The lessee is entitled to the enjoy- 
ment of all easements annexed to the property 
leased at the time when the lease was made 
until the lease determines or such easements 
are extinguished, whichever event first hap- 
pens : 

' (d.) The lessee is bound to keep, and on 
the termination of the lease to restore, the 
property leased in as good condition as if was 
in at the time when 
sion, subject only to reasonable wear and 
tear, and to allow the lessor and his agents, 


-at all reasonable times during ‘the term, to 


enter into the property leased and inspect 
the condition thereof, and to give or leave 
notice of any defect in such condition and to 
make good all such defects within three 


spay after such notice has been given or 


(e.) If during the continuance of the lease. 
“Es accession is made to the pro ‘Teased, 
ro ! seem (subject to the law’ relatin 
liuvion for the time being in force) shall 
Y-) AE by fice, tampeat of eek ce ia 







: by fire, 


e was put in posses- | 





count by the lessor : Bie 
_ (1.) Subject to the provisions of clay 
the lessee has a right to remove, at Dy 


all things which he has affixed 


by such 2 a 







the sale |. 





If the injury be occasioned by 
ful act or default of either ‘sue 
shall not be entitled to avail hinge 
benefit of this. provision : bgt 
(g.) Tf the lessor neglects to make, within 
a reasonable time after notice, repairs which — 
he is bound to make to the property leased, 
the lessee may make the same himself, ¢ 
deduct the expense of such repairs y 
interest from the rent, or otherwise redover 
from the lessor : : dis ea 
(4.) If the lessor neglects to make any 
payment. which he is bound to meprenie 
which, if not made by him, is recoverable» 
from the lessee or against the property 
leased, the lessee may make such payment — 
himself, and deduct it from his rent, (Opin 
otherwise recover it from the lessor : 
(i.) Every lessee Who becomes aware of  ~ 
any proceeding to recover the property leased 
or any part theréof, or of any 
made upon, or-any inte with, the 
lessor’s rights concerning su Sees, eae 
bound to give notice thereof habe lessor re Use 
with reasonable diligence ; and, iti ag tilts ath 
so doing, he is liable to make comy i 
to the lessor for any loss or exp 
sioned by such omission ; aoe 
(j.) The lessee may use the property leased 
ant its products (if. any) as a reasonable 
pitied would use them ;. but he wear not a 
the property for a purpose other than : 
for which it was oo or féll timber, pull 1 
down or damage “liuses, open mines or 2! 
quarries, or commit any other act which is * 
destructive or permanently injurious thereto. 
The prohibition in this clause does not 
apply to mines which were open when the 
lease was granted : ‘ 


(4.) No lessee shall, without the lessor’s 8 Reng. 242: 
consent, erect on the property leased any 144 16 Vic, « 
permanent structure, except for agricaltadat Pog 
purposes ; and no such lessee who erects there~— 
on any building, engine or machinery 
for agricultural purposes shall remove — 
the same without first giving to the 
lessor or his agent one month’s previous notice 
in writing of his intention so to do, and there- 
upon the lessor or his agent may elect to 
purchase the thing so proposed to be removed, 
and the lessee’s right to remove the same 
shall thereby cease, and the same shall belo: in 
to the lessor, and the value thereof shall in — 
case of dispute be ascertained and determined —— 
by two referees, one to be chosen by each 
party, or by an umpire to. be named by such 
referees, and shall be paid or allowed in ade 
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oe ~The 70. lessor sues to eject the lessee, if, at the 
~ Peacock, oy, hearing of the suit, the lessee pays or tenders 


” 


Oo. cj. 1 


A. C3. 274 


ya "Oy bia tis expen os ‘ofa notice Fo qui 
- or of intention to quit the property leased 
duly given by one party to the other, 


iT #7, ol 1s 71. A forfeiture under section seventy, 


i 2 Waiver of forfeiture. pone > is 4 pr 
which has become due since the forfeiture, 
or by distress for such rent, or by any other 

act on the part of the lessor showing an 

_ intention to treat the lease as subsisting : 


Provided that the lessor is aware that the 
forfeiture has been incurred : ‘ 


Provided also that, where rent is accepted 
after the institution of a suit to eject the 
lessee on the ground of forfeiture, such ac- 

* ceptance is not a waiver. 


72. A notice given by the lessor under 

section seventy, clause 

(7), is waived, with 

‘ the express or implied 
consent of the lessee, by acceptance of rent 
which has become due since the expiration 
of the notice, or by distress for such rent, or 
by duly giving to the lessee a second notice 
to quit, or by any other act on the part of 
the lessor shewing an intention to treat the 
lease as subsisting. 


Waiver of notice to- 
quit. 


73. Where a lease of immoveable property 
Relief against forfei- has determined by for- 

y, ture for non-payment of feiture for non-pay- 
Kuppa- tent. ment of rent and the 


8.77, cl. 2: 
, 1867, Ex, 


to the lessor the rent in arrear, together 
with interest thereon and his full costs of the 
suit, or gives such security as the Court 
thinks sufficient for making such payment 
within fifteen days, the Court may, in lieu 
of making a decree for ejectment, pass an 
order relieving the lessee against the forfei- 
ture; and thereupon the lessee shall hold the 
property leased as if the forfeiture had not 
occurred. 


Nothing in this section applies to suits 
under Act No. X of 1859, or Bengal Act 
No, VIII of 1869. 


74. The surrender, express or implied, of 
Effect of surronder @ lease of immoveable 
and forfeiture on under- property does not pre- 
ant 4 veeoen ranneriene of 

e property or an thereof previous] 
gutd ey Tas lessee: : but, unless the on: 
ris made for the p of obtaining a 
new lease, the rent payable by, and the con- 
tracts binding on, the under-lessee shall be 

; Ferre payable to, and Saree by, 


lessor. 


The forfeiture of such a lease annuls all 
such under-leases, 


15. If 9 lessee or under-lessee of property 


‘ remains in ion 
Bit of holding Fe" thereof after the deter- 
mination of the lease, and the lessor or his 


78: — 
+ 

. 41: 

2638: 


. A ‘ 1870, p- legal representative accepts rent from the 


i ee or under-lessee, or otherwise assents 
; Le the goutimuing in ‘possession, the lease is, 
Tee tary, eho 


CHAPTER VI. 
Op Exomaxcys. 
76. When two persons contract 
“ Exchange” defined. ba givé one 


or both things being money ¢ aly, 18°C 

is called a contract 0 exchange. ys 
77. ‘The party deprived of the thing he waits, s.2, 
Right of party evicted has ‘ ‘ 


received in — et 
from thing received in change. by reason of | 
exchange. anything done by the 
other party or any person ‘whom t 
latter claims, may, at his option, sue for co 
pensation or sue for the t given by 


78. Save as otherwise 
chapt 
Rights and liabilities the righ 
of parties. to.'the ' 
seller as to that whith he give 
rights and is subject to ip i ities 
buyer as to that which he takes. ~ 


ate 


79. On’an exchange of money, 
thereby 


Exchango of money, = genuineness of.” ; 
money given.by him, 1 Morl. 105, 


CHAPTER VIL 
Or Transrers or Depts. 


80. No transfer of, or charge on, any debt, 
or any Tonefisial interest 
‘ Report, 


. in moveable 
Transfer of débts. shall h aveany 
against the person in whom the ty ii 
vested, until express notice of the transfer or "1"; 
charge is given to him, unless he isa party 1 
to such transfer or charge ; and every dealing 
by such debtor or person, not being a part 


to, and not having received sone, 

a transfer or charge, with the debt or property” 

shall be valid as against such . A 
(o) Aoi wanes OT eae n 

C. 


then demands the debt from 
notice of the transfer pare Bs The 
for the debt. 


and C cannot sue A 
(b) A has jewels de 
them 


tant om year to yea ot from : : 













ae subject to all the 
Tyr pal to which the 
ject in respect ‘thereof at 


is uot in, frend of a public 
A sells and the debenture 


seenie 


eA: 


Raabe i is penis for the 
cota purpose securing 
‘ crore advanced or to 
oan, or an existing 
original debt, if reco- 
the transferor or transferee, 









wities, pensions, divi- 
nfeam and other period- 
oll ewe shall, 
determination 

by. Uy death or otherwise, 

ot he person entitled to receive 

as if they had 

ue from day today, 

c ou the days appointed for 


is section shall affect 
on Ya ae ot 





transfers 
faved hie hee on fraud, The debenture | XY of 1855... 


first, in endl i of the costs IV of 1872... 


in. or towards latesto Bengal 
r the time bein 7 I 
‘ transfe Pe aan’ the residue, if XVII of 1800, 
any, belongs to the apnatorer. XX of 1875... | Central Provinces So far as it xe- 
: Laws Ac lates to Bengal 
85° Nothing in arn a applies to 

i of debts secured by nego- . ~ 

. ae ge ct siable 25 Nal XVIII of 1876) Oudh Laws Act ... | So far" a¥ .it re. 









“@. Aors or 77 Governor Geyrrat in 
OUNCIL# 
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«+ | The whole, 
Section 17, 




























Modes of conveyin 
land. “hse 

















Mesne profits and Section 1, and 

improvements. in the title and ~ 
preamble, the © 
words “to 







mesne 
and” and “to 
limit the liabi- 
lity. for mesne 
profits and.” 
Section 31. 


So far as it re- 













Indian Trustee Act 
Panjib Laws Act... 


XXVII of 1 























ulation 

II of 1806. 
In sections *35 
and 36, the 
words “in 
writing.” 


* 





I of 1877 | Specific Relief 





(ce). Ree@uiations, - sisi 























Number and “ate | Extent of 
year. Subject. Yepeals 
Bengal Regu- | Conditional sales ... | The whole Re 
oy I of 2 gulation. 
na Reg Redemption »» |The whole Re # | i" ae 
einen ul “a gulation, ae 
of 1806. 4 
Bombay Re- Mortgagees in pos- | Section 15. 
gulation V{ session. . ° *. 
of 1827. 


P D. FITZPATRICK, 
Secy. to the Govt. of India. 








making Laws 
bth March, 1879, and was referred to a “Select 
Committee :— 


















Sane ey te ys ith 
‘No. 4 or 1879. Cae ee haar ig 
"A Bill to amend the Peesidency Banks Act, ist. * it the rage | 
par Wuzneas it is expedient. to acl the. | uy 
+ dency Banks Act, br i teres ce ark 
: Preamble. =, manner. hereinafter Bee | Ector mony wo be 
; ing’ It is hereby haps ag jecitheraten: 
ba follows :— Se In" section 37 ies 
Eiri “1, This Act~may be ‘called “The Pedy ion 
Short title, Banks Act, °1879;” and- i 










i. Commencemont. shall come into force ae 
first day of May, 1879. “4 








; e 
(d) Nor shall . 
“mentioned in — pa 
inclusive) ) 

; discount + bills for 
« 2. To the first clanse of section £8 of the i firm for an amount 

sidency Banks Act, 1876 


time such s 
kK. diecast XI_ following.” proviao shall be ies fr the tinto & 
om 


sa ~dded, that is to say : 

or partnership-firm an au 
whole at any one aa 
prescribed,” — 














4, * Provided that no person shall-be chosen toi} 
-_. © President or’ Vice-President twice in successic 


ae 


A a aa 
e° a eae s 
c 
> 
. 





ae 


STATEMENT OF OBJECTS AND REASONS, 





ig 
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es i 1. Tre hecessity for this Bill has arisen chiefly from a dot ih hash 

Ee the: Presidency-banks have power under the Presidency Bariks” Act, 1876, 

Be: sa e purposes 8 their business by ; ledging assets or.othersyise. The. ; 
| * »y power is obvious, = Sage ; 
ie fe As observed in a memorial recent 

ie banks, “it isvan o incident of ban 





by pledging asséts, If banks are ad 
Lf orn ja Ha "hae Gera onas misi 
property at a and this applies : 
Tiesto fag rca pe 





Pe 
pat f, 





335 “considered expo nt thatthe i Ts reign exchange » ave 
creating a ‘foreign ngland, ei i ech tptomarn qppalie: 

on 8. ftom eo ai the Bill e =a eine 

st ie r sections 0 e for 

oa ag been thonght deprable toitals dim i 








«Section 2 pro¥ides that, = pets , chosen 
lent of a Presidency: 
8. Section 3, SE cee eta 
engaging in business with the Prien fiecion: r 
instance of the Bank of Béngal, who- hibition ee 
Se oe mec bl > Sittn dene tie CA es thar toe ea — 
such ai 1 i i : h ne ‘ 
conan with the dimeutt-inetnaae he d is, ix le 
_ 4 Lastly, clauses have been *adde 
suri ah ee it . 
ties off w ‘ma, 
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Bills introduced into the C 
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GOVERNMENT OF INDIA. 


* 


LEGISLATIVE DEPARTMENT, 


» 


— 
Sa: 





(Third publication.} 


them 






From Secrsiany to Chief Commissioner, Assam, No. 582, dated 16th March, 1878, 
“ gy gr Secretary to Government, Bombay, No, 8583, dated 18th 


. 1878, and enc! 
Extract from  Memoresdam by Pandit Srikishon, Pleader, Judicial Commission- 

; Note by thé Hor Whitley Stokes, dated 20th July, 1878. 

n » Mysore, No, 2705-3 J, dated 9th July, 


sfy. 0 Chief Commissioner, Central Provinces, No. 8519+ 
1 1878, and enclosure. 
in ler-Sec tary to Government, Bengal, No. 3678, dated 6th 
Secretary pens Nata Provinces and Oudh, No. 687A, 
~ Bioloy Beexe Me Chist Unveitocloner, British Burma, No, 1488-64, dated 
More 1 Sey and enclosures, : 















v a Maeiiiee aaaed elt tecbbe, 1878. ana casi 
. Government, Panjab, No. 3925, dated 21st Movember, 1878, 


it by Government of Bengal, No. 4556, dated 29th November, 1878, 


2 ty the Hon'ble Whit Stokes, dated 9th January, 1879. 
=, taken fom Dongil book of firme Sete from Xe. 








th i ~ It is said, 
or | « 7 
P is = ee, 


rather $0: 






re foreign to the proper su 





are all dealt vite; 
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‘is given to this Part in order that it may be filed as a separate compilation. 





of the Governor General for making 
~ ._ Laws and Regulations, or published under Bule 22. 


The following further Report of a Sclect Committee, together with the Bill as settled by 
‘ ted to the Council of the Governor General of India for the purpose of 
makitige. 40M and Regulations on the 19th of February, 1879 :— 


Ws, the tindersigned Members of the Select Committee to which the Bill to define and 
pbb a 


amend the law relating to 
the Transfer of Property 
was referred, have con- 
sidered the Bill .and 
the papers noted in the 
margin, and have the 


honour to present. this. 


further report. 

2, The principal ob- 
jections taken to this 

ill in its second form are, 
mig that, as a whole, it 
is heterogeneous, and, 
secondly, “that certain 
parts of it are neither 
necessary nor expedient, 
It is said, for instance, 
that, though the bulk of 
the Bill deals with trans- 
fer of property inter vivow 
by act of parties, it also 


$2, 83, of conditions in Wills, and, in section 129, of Succession to 

} i in, that the chapters dealing respectively with the . 
limited interests and with property held by several 
ject’ of ‘the enjoyment, than to that of the transfer 

‘is- eotdlementa (in the conveyancer’s ‘sense of the word) are’ 
what fre technically called Powers are .alm 
a those subjects are sorfeinly not 


fective chpotet tn ee Love: 
_ The matters thus objected to, together others, such 4 
bject of the Bill 2 




















' . his sister to appoint a trustee of a religious endowment. Moreover, p 
_ by will and are, as often as not, exerciseable by will. The subject th 


* 


» which he has in good faith age t or delivered to any rea Bata 





ae 
gee that, if the Bill is to go on at all, it — be strictly 


: saa or clearly expedient.” The chapters dealing repel boo 
- and liabilities of owners of limited interests, Baad roperty held 

very incomplete ; an and, as Natives are excluded fro P) 

© limited class of persons. Chapter XI (of Rowe! would also be of wl use... } ve 


"pare the preamble 


md sent home by the Government of India 
‘before the Bill was introduced and referre: 
ae = Se Law Commission and to Sir A. Hobhous 
Tha the Bill. Until the opinions of ma 


troduced. But now that the o 


_ of :property by act of parties, that is "to say, by contract or gift. 
8, We have therefore omitted chapters VIT to XTI both ini 


4. We cannot maintain that they are in in accordance with one of thee 
report, namely, that no additions should be made to the existing law 


Txt 


m cha 


among Natives powers are almost unknown. So far as we are ® 
jn which anything like a power was given by a Native are in 2 | 
(1869) Part II, p. 6, in each h of which cases a Hindi bequea’ te 
‘expressly empowered her to alienate it, and in 5 Beng. 181, where a Hinddé 


fall within a measure treating of the ¢rangfer of property, that is, as we Jers 
stand the expression, the conveyance of property dost one living person not 

5. As the Bill is, so far as it deals with imnfoveable property ey aa 3,only a. 
aaeamee, we have mae a a run pape i _——— it tas sai 
amen Sponee ST oy e law relating to the transfer o' roperty of parti” 
the Indian Contract Act, 1X of 1872. . ics Ay 


Cuarren I.—Preliminary. Minas ig z 


6. In section 2, we have expressly saved all transfers by operation. of law (e.g., in ‘aie of 
forfeiture, sale in execution of a decree), with which the Bill is not i to deal. 




























i > 

Ss 7, In section 8 we have omitted, as unnecessary, the definitions of “ grantor, ” “ grantee,” 

and “grant ;” and, for the last paragraph, we have said: Ill, IV, 
of this Act shall be taken as part of the Indian Contract Act, 1872. ” het, ae 


Cuapren I1.—Of Assurances of Immoveable Property. 


8. This chapter should we think be entitled “ Of Transfers of Immoveable 


relates to all ‘esnateca of such property, whether or not an assurance } se 
omitted section 5 and the schedule to which it relates: they do —— 


dealing with with substantive law. Moreover, English experience shews that 
conveyances are rarely used, and they are dangerous, as tempting 
be their own conveyancers. 

9. Section 6 applies to transfers of immoveable pro 
ought to apply an to oral transfers of such woos 2 

10. In section 7, we have provided for the case of a Sebdit, which 
before theJudieial art (See 14 Beng. 450, and I. L. R, 2 Co 

11. As rents and pro’ ts of land are ‘ immoveable property,’ we 
inserted section 1 of ‘Act xT of 1855:— 

«No person shall be chargeable with any rents or neat an 


same, notwithstand 
sees ae og eam eae 


This section now applies only to cases to which the E 
there seems no reason why 80 equitable and useful a rule 
in India. 


12. Section 8 of Bill No. IIT applies not onl to cases where land hi 
by act of parties, but also to cases in which it been transferred 
therefore seems beyond the seope of the Bill. Lit 

13. The Bill is yan ge 


or scam ha 
at ore lee 







































coe in saddest wick it 
a ie to land, nor do we ¢onsid: 
of ene and ee 










is as follows :-— “ 
Sale of immoveable is effected by offer and accept- 
ance of certain immoveal ct ye 


Patni nadine . 

nt of the price and di the property, or with tender, pays <6 

h an agreement, express” or implied” that the peymeet, or ke a 
Hm 


ate i ‘¢ontract for the sale of immoveable property, ee 2 
a 
1] 



























ge 


y y Wien the whole or part of the price, on whee: Sipertion, ic ia 
ee, expressly or by implication, that the pre or weet or both, w ha 


ip passes as soon as the proposal ab sseayter Pes | 

é “of ble p t takes 1 . he 

oe: if the is made by assurance—when the assurance is executed and delivered re ee | 
_ the sel and (if: s registration is required by law) registered : eu 


if the spn: mage is not made by assurance, in the case of a reversion or other 
the parties consent to its delivery, and in the case of other immove- 

baie: the buyer becomes capable of exercising physical control over it. and 
to exercise such control on his own behalf or on behalf of the person whom he 


“Thi will have the effect of settling a moot ers of Hindi law, namely, whether change 
paves to complete a sale of lan eve! in other words, the vendor must, 
time of sale, be in mn of the p y sold (I. L. R. 1 Cale. 302: I. L. R. 
502: N. W. P. 1871, p. 2: contra 7 Bom Le. J. 4: 10 Bomb, 491). This ques- 
2 in the negative by the Calcutta High Court and Mr. J. D. Mayne, 
ul authority on Hindi law. 
‘e have omitted clauses (d) and (i) of section 11 (now 12). The former is, as Mr. * 
vided for by the Contract Act, section 39 ; the latter by section 10 of the 
The other hand, we have restored clauses (c) and (/) of Bill No. I, modified 


Till the Sn of the property passes to the buyer, the seller is entitled to the rents 


bet meat en ownership of the peeoerty has passed to the buyer, he must bear any loss 
the destruction, injury or deteriorution of the property not caused by the seller, 

ech the it of any improvement in, or increase in value of, the property 

and profits thereof.” 

corresponds with the provision of the Contract Act, section 86, as to 









“The following omissions are fraudulent :— 


a omission of the nile’ oveable pro to disclose to the buyer any defect 
fw re ai is, and the bomri is tl and which the buyer could not with 








of ble rty to disclose to the seller any fact as 

mi of ho re of oe en, of which the buyer is, and the seller is 

h increases the value of such interest.” 

section 17, clause (5), of the Contract Act, which declares that “fraud” 

1 omission as the law specially declares to be fraudulent.” 

w strictly limited to transfers b “act of parties, we have omitted 
where the buyer becomes insolvent before completion. For tt 

section 73, as to the procedure where, Baie ” 


























Cuarten IV.—Of Brchanges, ‘laa 

20. As this chapter deals with moveable as well as immoveable property, 
after the chapter on leases, and we have omitted the first paragraph of section 22, 
seems sufficiently provided for by Act IX of 1872, sections 64, 65, and Act I of 1 
25, 37. . ‘ ad 


Cuarren V.—Of Mortgages oy Inmoveable Property. y 


21. Section 27—We fear that the abolition of equitable mortgages here’ propo 
Law Commissioners would inconvenience the mereantile come We have 
better to say that a mortgage by deposit of title-deeds shall be deéme 4 create a charg’ 
property comprised therein and to insert the necessary clause in section 68 (now 63). 

22. We have provided, in accordance with a suggestion of Mr. Field, that in 
of an usufructuary mortgage, the mortgagor may recover possession of the. 
where the mortgagee is authorized to pay himself fromthe rents and profits. 
the principal and interest of the mortgage-money—when such say.“ ~~ 

aid; (2) where the mortgagee is authorized to pay himself from such rents and 
interest of the mortgage-money—when the term (if any) of the m Sh aor 
mortgagor pays or tenders‘to the mortgagee, or deposits in such Court as 
principal of the mortgage-money.” - é 

28. Section 29 (now 24).—We have here declared the duty of a mortgagor to take all legal 
means to protect his rights in the mortgaged property (Macph. 112), <<» Kine 

24. Section $1 (now 27).—This provided only for voluntary waste. We have now provided 
that the mortgagor is not liable for permissive waste. Sibu aiie 

25. Section 42 (now 89), clause (c).—We have added, in order to meet the ease of patni 










tenures and saleable under-tenures, ‘and any arrears of rent in default of payment of which’ 
the property may be summarily sold.” 5 


We have proved that a mortgagee in possession ought to do such repairs as he can 
t 


. 


pay for out of the rents received after his interest is paid (see 9 W. R. 488). 

We have omitted clause (¢). The right which it gives is, as Mr. Field eer Re 
the mortgagee’s right to take possession, which, as a general rule, finds no place in the Bi ie 
Where sufficient tender is made, the mortgagee in possession is thenceforth accountable 
for all his receipts from the mortgaged property (9 N.-W. P. 1: Macph. 159—160). We 
have provided for this. piss Renn 2 


26. Section 60 (now 57).—When a mortgagor obtains a decree in a redemption-suit and» 
fails to pay the amount due, we think the pra oe £9 should be entitled either to a ure 
or asale, We have altered this section accordingly. Narva aap! - 

27. Section 61 (uow 58).—We have omitted the second paragraph and the schedule to 
which it refers. It is hardly the function of a Bill NF substantive law to give forms of ‘ 
decrees. They should, if necessary, be added to schedule IV of the Code of Civil Procedure. ce 


Cuarter VIL—Of Leases. 


28, Section 70 (now 66).—We have substituted a section analogous to that above proposed ne 
as a substitute for section 10, : BN as tag 


29. Section 71 (now 65).—We have struck out clauses (c) and (g), The former iv euper- tis! 
fluous, the latter is provided for by the Contract Act, sections 64 and 73. apenas i 


Clause (2) now (/).—With reference to Couch, C. J.’s, decision in Koegler v. Yule, 5 
Beng. 401, 416, we think this clause should run thus: “The lessee may use the proj ike 
leased and its products (if any) as a reasonable owner would use them, but he musb 
the property for a purpose other than that for which it was leased, or fell timber, open 
or quarries, or commit any other act which is destructive or permanently injurious 
We have added “ The prohibition in this clause does not apply to mines which were open 
the lease was granted.”—See 8 Chan, Div. 526. : 


Clause (g) now (0).—We have inserted words in the proviso to shew that - 
transferee is not entitled to arrears of rent due before the transfer. nS 


Clause (r) now (p).—We have made (in accordance with a suggestion of the el 
of the North-Western Provinces) the second paragraph to run thus : “ Nothing i 
shall be deemed to authorize a tenant having a right of occupancy, the farmer of 
respect of which default has been made in paying revenue, quit the lease of an estate 
management of a Court of Wards, to assign his interest as such tenant, farmer or 
saint: Seetion 76 (now 70).—We have completed the list of events on which a 
nes, Ai: * 
ie iter We have redrawn the clause as to waiver of forfeiture and notice, Itis ni 
PY ‘ 82. W s ‘ Pate — “ 
‘on sub-leeeme, "* erted a section 












(74) a8 to the effect of 

























which goons the rules contained in 
are devoid of this valuable support. 
would i -a mass of new law into India must therefore be 
to which English law (under the name of justice, equityand 
e) ly administered to the Natives by the Anglo-Indian Courts. The hu 
ill, like that of all our Codes, is to strip our own law of all that is local and 
d to mould the residue into a shape in which it would be suitable for an Indian 4] 
and could be easily administered by non-professional Judges. But the Bill will 
har substantive law, and it will not (except in the ease of the procedure , 
: i any existing enactment. The rules, for instance, as to the 
‘ eee Sepant contained in the local Acts, X of 1859, XVIII of 1873, XIX 
1868, Bengal Act VIII of 1869, and Madras Act VIII of 1865, will all 







i thé body of local usages and contractual incidents which in India, as in other coun- 
ve to tlie transfer of land the tenderest care is shewn by the Bill. Not only is local 
usage expressly in sections 62, 65 and 68, but the effect of section 1, clause (a), will be to 
pa i intact the statutory force which the legislature has given to local usage in those two 
- pays de coutumes the Panjab and Oudh ; and throughout India all the many incidents of a 
or a Tease, which are not inconsistent with the provisions of the Bill, will remain 
wholly unaffected. 





_ 85. The Bill.dnd preliminary report of the Select Committee have been published in 
English in the Presidency-towns, the Panjab, the Central Provinces and British Burma. 
From the North-Western Provinces no report of publication has been received. Publi. 
cation of the Bill and Report in the vernacular has been reported only by the Gov- 
ernment of Bengal. We recommend that the Bill as now altered be published in the Gazette 

India and sent to the various Local Governments for opinion. And we think that no 
steps should be taken upon the Bill until it has been reported on by the new Indian Law 


Commission. 
wish WHITLEY STOKES. 
F. R. COCKERELL. 


a 


 Canourra ; } 
The 19th February, 1879. 
Minted” 


‘Teoncur in all the omissions and amendments made by the Committee and in their final 
recommendation ; but I believe the Bill to be capable of further simplification, and regret to 
notice the almost entire absence of illustrations. 

. T. H. THORNTON. 


I have not had time to consider either the provisions of the Bill or the changes now made 
thoroughly ; but I agree that the chapters on Powers, Settlements, &c., should be omitted, 
and think these omissions necessitate republication with a view to elicit fresh criticism to be 

~ laid before the new Commission. 

“I would modify the new section 11 by requiring a written instrament in all cases where 
the value of the property sold is Rs. 100 or upw: This will involve ee and get 
rid of the inconvenience and anomaly which would arise from oral sales of valuable land with 
deferred possession and no registration. Subject to the above remarks, I approve of the addi- 
tions now made to the Bill, 


en G. H. P. EVANS, 









hs 


I concur in all the omissions and agree that there should be a further publication. 





G. C. PAUL. 


osed to the republication of this Bill at the present time. I believe that there is ‘ 
left in the Bill which it will be desirable to omit, as relating to matters on | 
is not called for ; and I think that there should be no further publication until 4 


ee A. J. ARBUTHNOT, 












thi there can be no harm in republishing the Bill in its: present 
; er that 1 eon it admits of further improvement), inasmuch as the — 
elicit public criticisms which may be of some use to the Law Commission, 
in rs _ JOTINDRA MOHAN TAGORE,” ~ 
aes ; Rede 
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i vaiee the i 
+ oboe ee 


* “the Jaw relating’ to 
transfer of property by act of parties j It is 
hereby enacted as follows :— 


- 


“y CHAPTER I. 


PRELIMINARY. 


8. 1: 1. This Act may be called “ The Transfer 
Hi, 5.1. z : of Property Act, 
Short title. 1879 :” 

It extends to the 
whole of British India ; 

And it shall come 
into force on the first 
day of January, 1880. 


Extent. 


Commencement. 


2. On and from that day the gage 
specified in the sche- 

pune Se dule hereto annexed 
shall be repealed to the extent mentioned 
in the third column thereof. But nothing 
herein contained shall be deemed to affect— 
(a) the provisions of any enactment not 


i I, 5, 1. 


Saving of certain hereby expressly re- 
Acts, incidents, rights, pealed ; 
liabilities, &e, 


(2) any incidents of 
any contract which are not inconsistent 
with the provisions of this Act; 

(c) any right or liability acquired or in- 
curred before this Act comes into force, or 
“ve remedy in respect of any such right or 
liability : 

(d) the right to a a ig. affixed to the 
soil by the lessee under any lease granted 
before this Act comes into force : 

(e) any right of pre-emption wired 
after this Act comes into foree : ri 


LL.Rt,2 Bom.541. (7) any transfer by operation of law. 


3. In this Act, unless there be some- 
thing repugnant in 


Interpretation-clause. the subject Deaton 


text— 


“assurance ” means any non-testament- 
ary instrument which 
purports or operates to 
ereate, transfer, or otherwise dispose of, 
whether in present or in future, any right, 
title or interest, whether vested or contin- 
gent, to or in immoyeable property : 
“registered” means registered in British 
India under the law 
for the time being in 


force regulating the 
registration of documents; 4 


* attached to the earth?’ means— 


\ ° sattached to th Py (a) imbedded in the 
sony iss earth, as in the case of 


(2) permanently resti 
the case of build alles $e upon it, as in 


‘1%, cl. (0). 


“ assurance,” 


“ registered,” 


» 44, clause 


rests, as by means. of nails, bolte 





do the 


hl 





(c) attached to nage is so imbedded or so 














CHAPTER II, 











Or Transrers or ImMOVEABLE Proven EI 


5. Every person competent to ct B 
Persons competent to may mative 


make transfers of ims immoveable law 
moveable property. but subject to 


for the time being in force as to the circum. 
stances and extent in and to which he may 


dispose of such Eropentiy. “ii e ‘ 
6. Unless a different in 


om - 10: 
or ne soe ts 
® tranfer of 

le, property parse ing im 
ed transferee all the interest which the ings); , 
transferor is then capable of therein 14 W. k. 3 
and in the legal incidents thereof. ; 


Such incidents include (where the pepey New. 
is land) the easements annexed the 24 Ww. 
mines and minerals ‘thereunder, and the (trees ‘ 
standing trees, and all other products of the ffo\iny, 1 
soil, ; 
and (where the pro is machinery ; 
tached to the Pati gt Boptowis moveable Bes 
thereof, 


and (where the property is a ate) 
easements smpaele thereto and a 


keys, bars, doors, windows, pankhas}~ half. 
doors, mats and blinds, 





























grees of trans- 


7. The transferor of tinrsoveili property 9 Moo. I 4. 
Title which transferor cannot give to another 
of immoveable property a title thereto better 
than his own, 
where he has only a restricted power of 
alienating the property, he cannot give to 
another a title thereto valid as 
parties, except upon an alienation — . 
the restriction : ‘ 
Provided that where the transferor is 
Protection to innocent the ager 9 Tange te 
transferees for value, perty of minor, ang 
undivided family, or an pi owed ae (0) 
a.sonless Hinda widow in 
deceased hushand’s property, or Pee a trustee, 
benémfdér or other ostensible owner, | 
transferee’s title shall not. be im 
the transfer has been made for a cot 
ation and the transferee has acted in 
faith and nsed due care and di 
ascertain that the transferor had power 
make the transfer. i 







z 









To 












































8. No person shal be chargenble with 
Rent bond fide paid to Tents or 
al under defective 



















er co-owners to enforce a partition 
y; and when such partition 
the right of the transferee as 
absence of a contract to the 
the co-owners, extends only to 
ted to himself or to his trans- 


“ 









m: "40. During the eso racania A any 

‘ ‘Transfer of propert art having authority 
F180, pending suit ‘relating in British India, or es- 
tablished beyond the 
40's w, limits of British India by the Governor 


: 93 W. R, General in Council, of a suit in which the 





i 

















: right to any immoveable property is directly 
Bal, 113: and specifically in nt, the propert: 
. 803, 809 y 

cannot be transfe by any party to the 


suit so as to affect the rights of any other 
‘Party, thereto under any decree or order 


CHAPTER III. 
Or Saues or Immovease Proprrry. 


not neces. 11. Sale of immoveable property is effected 


case of 


is, 14 Beng, effected. offer and acceptance 

hton.6, 10 5 a certain immoveable 
of part.” pre for a price, or of a price for certain 
t, RW immoveable property, 

p 161; 


together with payment of the price and 
property, or with tender, 
tarnest, W. part-payment or earnest ; or with an agree- 
i *1: 1 ment, express or implied, that the payment, 
1872, % delivery, or both, shall be postponed, 
«togoods: Where there isa contract for the sale of 
TW ie immoyeable property, the ownership of the 
pa " property passes to the buyer when the whole 
‘acai ye or part of the price, or when the earnest, 
194, is paid, or when the property is delivered. 
If the parti , expressly or by impli- 
¥ nema ily or wives, ve both, 
' ‘be postponed, the ownership passes as 
soon as the proposal for sale is accepted. 


Delivery of immoveable property takes 
place— 


(a) if the transfer is made by assurance— 
when the assurance is executed and delivered 
by. the seller, and (if its registration is re- 
as- quired by law) registered : 


madan law: delivery of the 














807, $12: 
+1866, p. 87. 
RW, 
hie coe 
C As 


p 


a0) if the transfer is not. made by assur- 
ance, in the case of a reversion or other 


: thing—when the ies consent 
to the delivery, and a ae of other 





: aAm« 3h oo akg the buyer be- 

comes capable of exercising physical ‘control 
# alr determines to exercise such con- 
, Stor on! 











own behalf or on behalf of the 
hom he represents, 


sbeenee of» contract. to, the 
‘con’ uyer 
‘he sl of move 










vty 
i 


' subject to the right 
















me e ie ; 
).. The seller must; to the buye 
ination, all documents of title re 
ing to the property which are in his possession 
or power, and must inform the buyer of all ra 
facts not apparent thereon of which the seller Abstract of 
is aware and which affect the seller’s power Bom. 78. 
to fulfil his contract, and must answer to 
the best of his information all relevant ques- 
tions put to him by the buyer in respect 
to the property or the title thereto. 


¥ 





eee 
', Devst Ghelé 
ding 


(2). Till the ownership of the property Bill, 11 (0). 
passes to the buyer, the seller is entitled to 
the rents and profits thereof. 


‘ (c). When the ownership of the 
as passed to the buyer, he must bear any _ *- 86. 
loss arising from the Meatvectine, injury sf Pees! 
decrease in value of the property not caused 

by the seller, and he is entitled to the benefit 

of any improvement in, or increase in value 

of, the property, and to the rents and profits 

thereof. 


prey. Cf. Act IX of 


(2). When the buyer has been let into 3 Bom.A.C.J, 


possession of the property before payment of 
the whole of the purchase-money, the seller 
has a stare upon the property for . the 
‘amount of the purchase-money, or any part 
thereof, remaining unpaid, and for interest 


2 Hay 577. 


|} on such amount or part; but as soon as the 


assurance, if any, is registered, such charge 
shall cease except as against the buyer. 


(e). Unless the’buyer has improperly de- 
clined to accept delivery of the property, he 
has, against the seller, a charge on the pro- 
perty, to the extent of the seller’s interest 
therein, for the amount of any purchase- 
money properly paid by the buyer in antici- 
pation of the delivery, and for interest on 
the amount of such payment ; and, when the 
buyer properly declines to accept the deli- 
very, also for the earnest (if any) and for 
his costs (if any) of a suit b 
seller to compel specific sihiiames of the 
contract or to obtain a decree for its rescis- 
sion, 


(7). When the bore has been let into be- 
neficial possession of the property before 
payment of the price, and the price is not 
id owing to defects in the seller’s title, the 
ss is not liable to pay for such possession. 


(9). The seller must discharge all incum- 
brances on the prope h 
of the contract. The buyer may retain, out 
of the unpaid purchase-money, the amount of 
such incumbrances, and shall pay the amount 
so retained to the parties entitled thereto. 


(A). On payment or tender of the amount 
due in respect of the price, the seller is bound 
to execute a proper assurance of the property ; 
when the buyer tenders it to him for exe- ioe 
cution at a proper time and place, 


the property, the 
documents of title 


are in the seller’s 


(#). On delivery of 
buyer is entitled to all 
relating thereto which 


ona, J 
wit gt 


himself or the 8 Beng. 0. ©, J. 


existing at the date ‘ B 















sy 


bis 


1872, 




















79. 





























Provided that (1) where the se’ 
any part of the property. 
documents, he is en’ to ! 
and (2) where the w 1 is 
sold to different buyers, the buyer of the lot 
of greatest value is entitled to such docu- 
ments. Butin case (1) the seller, and in case 
(2) the buyer of the lot of — value, is 
bound, upon every reasonable request by the 
buyer, or by any of the other buyers, as the 
case may be, or by any person claiming under 
him, and at the cost of the person making 
the request, to produce the said documents and 
furnish such true copies thereof as he may re- 
quire ; and, in the meantime, the seller or the 
buyer, as the case may be, of the lot of 
greatest value, must keep the said documents 
safe, uncancelled and undefaced, unless pre- 
vented from so doing by fire or other inevit- 
able accident. 






































































Bill, s. 41 (1) altered. (7). Unless the sale is made by a person 
AW. P. » P-in a fiduciary character, the seller shall be 
ce 7 W. R. 196: 6 deemed to contract with the buyer, 
M 152: 25 W. 
. Jirst, that notwithstanding anything done 
by the seller or any person through whom he 
claims, the seller has power to transfer the 
property to the buyer, free from incum- 
brances ; 


secondly, that the seller and all ns 
claiming any interest in the same through 
or for him, or any person through whom he 
claims, will on demand execute and deliver 
to the buyer at his expense any further as- 
surance of the same that may reasonably be 
required ; 


er agen 5 and, where the property is leasehold, thirdly, 
RP. ©. lik. “that the Jease is valid and subsisting and 
that the rent reserved thereby, the conditions 
contained therein and the contracts bindin 
on the lessee have been paid, performed 
observed down to the delivery. 


When the sale is made by a person in a 
fiduciary character, the seller shall be deemed 
to contract with the buyer that the seller has 
done no act whereby the property is incum- 
bered or whereby he is hindered from trans- 
ferring it. 


13. The following 


Disclosures required LO. 
omissions are fraudu- 


from seller and buyer. 
lent :-— 


Bill 11, s. 10, 
ol 


os 36. Lt (a) an chen of the — immoveable 
H. o' perty to disclose to the buyer any de- 
ao 12, clause ©) foot therein of which the seller is, pa the 
buyer is not, aware, and which the buyer 
could not with ordinary care discover ; 


(0) an omission of the buyer of immoveable 
“oe wep to disclose to the seller any fact as 
to the nature or extent of the seller’s interest 
therein, of which the buyer is, and the seller 
is not, aware, and which increases the value 
of such interest. 


: a A contract for, or relating {o, tile sale 
giclee perty hall not of 
‘ate ee itself have the 
pro} . acace in, or c sgt 
RES ees 
yen specific performance, or for ; 
we, coer ‘ aoe : van 
















on eter Cee ak 


Specific Relief Act, 1877. 


15. As between the 5 
d prop 


iability of buy of bu is f 
Liability o! er er is, in th bse 
lenaahold. - of contract to iy 
contrary, bound to pay the rent reserved 
the lease and accruing due after delivery o 
the property, to perform the contracts 

into by the lessee, and to i ify th 
seller against all claims arising after the 
delivery in respect of non-payment of such 
rent or breach or non-observance of such con- ~ 
tracts. 























16. As between the seller and buyer of a Bill 11, ». 15, 

Liability of buyer of pia? i the 
_ Liability er oO) perty, 
right to seis, ayer ee the absence 
of a contract to the contrary, bound (a) to 
pay to the mortgagee the paaane sum 
which, on delivery of the right, is due on 
the mortgage, nef all interest from time to 
time due for ‘the same, when Ls ge thereof, 
respectively, is lawfully demanded, and (4) to 
indemnify the seller against the payment 
thereof, and against all claims for non-pay- 
ment thereof, respectively. 


17. If at the date of the contract the Bill II, 4.16, 


M received 
PR. rite as re 


case of such loss or age, may, in the . 
absence of a contract to the contri 
any money which the seller actual Wy receives % 
under the policy, or so ue ereof as 

may be necessary, to be applied in reinstating 

the property. Be. 


ial 


18. When two or more persons hase Bill I, s. 17. 
any immoveable proper- 
ty, with separate funds 
belonging to them respectively, they shall, 
“4 the absence of a contract to the contrary, 

interested in such property in proportion 
to the shares of the purchase-money which 
they respectively advanced. 


Joint purchases. 


In the absence of evidence as to the shares 
so advanced, such persons shall be presumed 
to be equally interested in the property. — ‘ 


* 


19. When two properties are subject to a Bill If, «. 18: 
Right of buyer of one common charge, and 7 W. K. $88: 
of two properties subject oneof the is 
to common charge. sold, the r is, as 
against the seller, in the absence of a contract 
to the contrary, entitled to have the 
satisfied out of the other property, so fai 
such property will extend. mS 


a 







Montaaces or Inmoveanie Prorerty 
én a 

7 id nl Cuanars. 
tee the purpose of securing 


be advanced by way of 
Joan or an existing or 
future debt, or the per- 
i formance of an ment, one person trans- 
Fulton 96, fers to another a right over specific immove- 
of right of able , the transfer is called a mort. 
ption, TL age of immoveable property, the transferor 
‘ is called a mortgagor, the transferee a mort. 
gagee, the money of which payment is 
secured is called the mortgage-money, and 
the assurance by which the transfer is effected 
is called a mortgage-deed. 








For the putposes of this chapter, any 

rson entitled as heir, legatee, assignee, 
ta or otherwise than as a mortgagee to 
the interest of the transferor in the property 
subject to the mortgage, or any part of such 
interest, is a mortgagor; and any person 
entitled as heir, legatee, assignee or otherwise 
to the interest of the transferee under the 
mortgage, or any part thereof, is a mort- 
gagee. 


Where the mortgagor transfers the pro- 


perty to the mortgagee 
, Rnglish mortgage. with a proviso that, 


oe of themortgage-money at a 
, the property shall be retrans. 
ferred, the transaction is called a mortgage 


in the English form. 


8 12, 69: Where the mortgagor delivers possession 
' Ghose, 218, of the property to the 
1A. 487 Usafrmotuary “worty mortgagee, and autho- 
‘> ae . izes him to retain such 
possession and to pay himself from the rents 
and profits of the property the interest, or 
the mo money and interest, or to take 
such rents and profits in lieu of interest, or of 


the m -money and interest, the trans. 
action fs calle an usufructuary mortgage. 
*, ; 


Where the mortgagor binds himself per- 
sonally to repay the 
__ Sieaple mortgage. moriguge-monty, and 
pledges the as collateral security for 
Hehe hom. does not contract that, on 
, t of payment of the mortgage-money 
and interest at aber date, the property 
shall pass to the mortgagee, the transaction 
is called a simple mortgage. 
Where the inteiaee not so binding him- 
ss uke Mes self, contracts that, on 
tional sule, 


default of payment of 
oe the ri eed 

and interest at a certain date, the property 
ills morgage 


Uy, 


, the transaction 


& mortgage by conditional sale. 





#8 

A mortgage can be effected only by 
ame ta kg, ., assurance signed by the 
by as and attested 
by at least two wit- 


money advanced or to ° 





has Bill IT, s. 28: 


i ae. Bes 

to vodeem, tenidhe ar the following # agers t es 
deposit. against the mortga- wa 9 Mad 207 
: Provs.18 Beng. 208 
(a) at any time after the mortgage- N,-W.P. 1868, p, 2 
money has become payable, or has been paid, Bomb. 287, no 
the mortgagor has a right on payment or “emption befo 
tender, at a proper time and place, of the 
mortgage-money and interest remaining due 
on the mortgage, to require the mortgagee 
to re-transfer the mortgaged property to him, 
or toexecute an acknowledgment in writin 
that any right in derogation of his ownership 
or other interest transferred to the mortgagee 
has been extinguished : 






gee :— 
















sary modifi 











Provided that the mo has — not 6 Bom. A.C. J. 
obtained an order absolute foreclosing such N.-W. P. 1869, 
right, or that such right has not been after 12 
the date of the mortgage released or otherwise 
extinguished, or that the property has not 
been duly sold in pursuance of a decree or ; 
under a power given by the mortgage-deed. 



















The right conferred by this clause is called 
a right to redeem and a suit to enforce it is i 8 
called a suit for redemption : . 


eT 


(2) at any time after the mortgage-mone . Reg. lof 1 
has become cer and before such suit Ages ee =e 
barred, the mortgagor may deposit in any Macph.171." 
Court in which he might ‘have instituted a - 
suit for redemption of the mortgaged pro- 
perty, to the account of the mortgagee, the 
mortgage-money and interest remaining due 


on the mortgage : 


(c) in the case of an usufructuary mort- 
gage, he may recover possession of the pro- 
perty (1) where the mortgagee is authorized 
to pay himself from the rents and profits of 
the property the mortgage-money and interest : : 
thereof,—when such money and interest are 
so paid, (2) where the mortgagee is authoriz- 
ed to pay himself from such rents and profits 
the interest of the mortgage-money,—when 
the term (if any) of the mortgage expires 
and the mortgagor pays or tenders to the 
moi the mo “money, or deposits 
it in such Court as oresaid, 


Nothing in this section shall be deemed to y..w. 
. authorize a person inter. 20 W. 
joo ae rene ested in part only of the he = 
property, mortgaged property to yw. p. 
institute a suit for the redemption of his own N.-W.P. 
part only, on payment of a proportionate oe 
part of the amount remaining due on the "Beak: 
mortgage, except where there is but one 
mortgagee and the mortgagor’s interest in 
part of the property becomes vested in such 
mortgagee, in which case the person so 
interested may institute such suit, 
















24. In the absence of a contract to the pin 1,829. 
ae contrary, the mo: N.-W. P. 
mortgagor. gor shall be deemed to 18% % 










sh voieten 


A. 1867, secondly, that the mortgagor will 
Frade o18 Aneel nent to peoteck Matai ot he pro- 
perty: , 
thirdly, that the mortgagor and every 
person claiming any interest in the pro- 
rty will on demand (at the cost, until 
Sachin or sale, of the mortgagor and 
afterwards of the person requiring the same) 
execute every such assurance of the same that 
may reasonably be required ; 


t offorfeiture of and, where the property is leasehold, 
4 oa P. fourthly, that the lease is valid and subsist- 
3 ing, that the rent reserved thereby, the 
conditions contained therein, and the con- 
tracts binding on the lessee have been paid, 
performed and observed down to the execu- 
tion of the mortgage-deed ; and that the 
mortgagor will, so long as the security exists, 
y the rent reserved by the lease, per- 
di the conditions contained therein and 
observe the contracts binding on the lessee 
and indemnify the mortgagee against all 
claims sustained by reason of the non-pay- 
ment of the said rent or the non-performance 
or non-observance of the said conditions and 
contracts. 


25. If after the date of the mortgage any 
accession is made to the 
Accession to mort- mortgaged property, the 
gaged property, mortgagor, upon re- 
demption, shall, in the absence of a contract 
to the contrary, and subject to the law 
rélating to alluvion for the time being in 
force, be entitled to such accession. 


ib, 369: 11 
b, 82. 


Illustration. 


b. 369, 871, A mortgages to B a field the trees on which are the 
d see N.-W, P. property of Government. B enters into possession of 
66, p. 281. the field and as occupant thereof buys the trees. 


A-redeems the field. He is entitled to the trees. 


I, 8. 30. 26. Where the mortgaged property is a 

Renewal of mortgaged Jeuse for a term of 
lease. years, and the mort- 
gagee, while in possession of the property, 
obtains a renewal of the lease, the mort- 
gagor, upon redemption, shall, in the absence 
of a contract to the contrary, have the benefit 
of the new lease, 


27. A mortgagor in possession of the mort- 
gaged property is not 

Beeson f mortgagor liable to the mortgagee 
‘for allowing the proper- 
ty to deteriorate; but he must not commit 
any act which is destructive or permanently 
injurious thereto, if the security is insufficient 
or will be rendered insufficient by such act. 


Explanation.—A security is insufficient 
a the meaning of this section unless the 
value of the mortgaged property exceeds by 
one-third, or, if consisting of buildings, 
exceeds by one-half, the amount for the time 
being due on the mortgage. : 


28. A mortgagor proposing to make a 

Notico to mesne in- second or other subse- 

‘sumbrancers. 5 uent mortgage of the 

“mortgaged property shall, before effecting the 

_ Mortgage, give the second or other subsequent 

gpa in writing under his hand 

mortgage or mortgages, and a 

nt orga of te marae ee 

all, a8 soon as may be, give the print 
eagee or mortgagees like Notion of 


all 


property | 
mort. 


loss, if any, occasioned by * 
addition to any other liability 1 


from. 


Right to redeem one of creates separate mor 
two properties eéparately gages on them by se- 
mortgaged. parate assurances, | 
mortgage may be dealt with irrespectively 
the other, though the mortgages are 
in favour of the same mortgagee. gies 


Illustration. 


A, the owner of farms Z and Y, ZtoB — 
for Rs. 1,000. A afterwards mortgages Y to B for 
Rs. 1,000, making no stipulation as to any additional — 
charge on Z. A may institute a suit for the redemp- 
tion of the mortgage on Z alone, _ he 


Rights and Liabilities of Mortgage, 
80. In the absence of a contract to the con- Bill IJ, s. 34, 
trary, the mi 2 Mad. 289; 
may, at any time 
_ the mo 
has become payable to him, and 
has been made for the redemption of- the otccess 


mortgaged property, or the mortgage-money 
has been paid, institute against the mort- 


Right to sue for fore- 
closure or sale, 


gagor (1) a suit for a declaration that he has 


lost his right to redeem the property, or (2) 
a suit for asale of the property. ; 


A suit for a declaration that a 
has lost his right to redeem the mortgaged 
property is called a suit for foreclosure. 


Nothing in this section shall be dgemed— 
a) to authorize a simpl to ma 
(a) horize a simple — mortgagee oa oe . 


institute a suit for foreclosure, or an usufruc- 
tuary mortgugee to institute a suit for fore. °*' un 
closure or sale, or a conditional mortgagee to 1875, p- 65. 
institute a suit for sale; 


(2) to authorize a mortgagor who has 
become a trustee of the mortgaged - 
or legal representative of the agee, to 
institute asuit for foreclosure ; . 


(c) to authorize the mo of arail- 
way, canal or other work in the maintenance 
of which the public are interested, to institute 
a suit for foreclosure or sale ; or’ : 

” {i 

(d) to authorize a person interested in Cases contr’ 
only of the mortgage-money ‘cotibale a 
suit relating only to a co I ; 


the mortgaged property: but he may : 
any suit which, under this Aet, 


to institute, relating to the - 
mortgaged property, cnaiingl 
, if they cannot or. w 


Bagees 
plaintiffs, defendants. 












ai money which th rtgago: we 
any ey which the mo r actually - 
receives under the policy, or so much thereof 
as may be necessary, to be laid out in rein- 
stating the property. 


se 87. If, after the date of the mortg: » Sal bt 
d that, when the mo thas | Accession to mortgaged ®Y accession is made 11 Bomb, 

i e ‘tendered ande Property, to the mortgaged pro- 
_ Proviso, Court under section | . perty, the mortgagee, 
~ twenty. the amount for the time being | in the absence of a contract to the contrary, 
oad gc » interest on the mort. | #4 subject to the law relating to alluvion 

ae ioaatl from the date of the | for the time being in force, ‘shall, for the 
Be iy 4 Grias his cactiet time when ‘the | PUtposes of the security, be entitled to such 
mortgagee could take such amount out of | cession. 



























lustrations 

Court, as the case may be, ae : 

ied y (a) A mortgages to Ba certain field bordering on 

a: _ 38. In the absence of a contract to the | a river, The field is increased b alluvion, For the 
, ; 








pu # of his security, B is entitled to the increase, 

2 ai Bt oy by me tal bnew ae Seas Si nef 
pb. 275. the mortgaged PRopert 3 but 3 1p time season aan “a vibe Me rm his 
after the expiration . ge gd Cay amg 38. When the mortgaged property is a 

Right to receiver. gage money has become Fant penn) ot-marigaget nn 5 h bs gota 
payable according to the terms of the mort- while in possession of 
ma talon in pss ge — ey property, — a ere of the lease, 
UMUC G enth: few ce sre pid eA € mortgagee, in the absence of a contract to 





M the contrary, shall, for the purposes of the i 
jo.2 pn ler grental Wed aconte whole security, be entitled to the new lease. Be) 
Inany suit for foreclosure or sale, the Court 39. When, during the continuance of the Bill TI, «. 422. > 
may, if it think fit, appoint such a receiver eR ; mortgage, the mort~ Bill, s. 16, ~ 
y pending the proceedings in the suit, unless |...) Tee in posses. gagee takes possession a 
the mortgagee is already in possession of | of the mortgaged pro- oe 
., the mortgaged property. petty, he has the following rights and Bey 
te, iabilities :— ae 
B* ag 
aoe Mads erase | Te) is halt asnonas dia property as a2 Bomb. 222; Ast” 
*._gugormoney, money in the following | Person of ordinary prudence Would manage Lk istig a 
prs 9 onlywdcx, , it tee er yee ‘ ; ” Py 
ortgago : e shall use his best endeavours to N.-W. P. 1875, p.100, 
\ ee ‘untae ca big t expresaly binds collect the rents and profits thereof ; ; ee 
ey (i) i vy eg mortgagor remains in pos. (ce) he shall, in the absence of a contract 2 Bomb. 231. € ve 
session of the mortgaged property and fails | t© the contrary, ont of the income of the e,. 


in | Property pay the Government revenue, all mY 
Rillot is71, to pay Discoat yyy penis ie frelon ph. ae of a public nature accruing Maepb. 113, 119, . 
uently sold a attached : ist | due in respect thereof during such possession a 
Us: q °) the roperty is destroyed by | 40d any arrears of rent in default of payment 
2m, diluvion, fire or cm superior foree : of which the property may be summarily 
7 (partial (2) where the mortgagee is deprived of | Sold ; ‘ 
“his seeurity by the wrongful act or default (@) he shall, in the absence of a contract 9 W. R. 488. 
of the mort : to the contrary, make such necessary repairs 
A. 464 ; (eY in the case of an usufructuary mort- | of the property as he can pay for out of the 
; » where the rents and profits of the rents and profits thereof after deducting from 
"Tso, p, PYOperty are to be taken in lieu of interest | such rents and profits the payments mentioned 
‘3 "only, or where the mortgagor fails to deliver | in clause (c) and the interest onthe mortgage- 
of a to the morte Bee possession of the property | money ; 
the possession thereof to him (e) he may spend such money as is neces- Macph. 109, 113, 252 
e by the mortgagor or any sary (1) for the due management of the 1 Bomb. 199 903 
lection of the rents and © Bomb. a. G. J, 
eS Svan rage for ite preservation from now" se 1 ea! 
rolits thereof, (2) fo ¢ -W. P. 1867, p. 
(> de pe | ttn, vn rr i 
a is | ing the mortgagor 2 
, Or on an “so ny _ he cuskine a nl title thereto good sein 11 Moo. I. A. 241 
row: Seino dain th, . so the mortgagor, and (5), when the mortgaged 
Sends, OF the. _ part ered a property is a renewable leasehold, for the 
at wher he 4 ‘ia oe octet a renewal of the lease ; and may, in theabsence 
: iv’ aithato Within of a contract to the contrary, add such money 
aan to the mortgage-money, at the same rate of 
interest ; » i 
. (7) where the property is by its 
Fin FRA at. ordinary rates, he may, in- 
absence of a contract to bot contrary, insure 
and insured against; or damage 
piste clit part of ck ope 
and add the pSrerii aeniy! h ine 
Sia tt 
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rate of interest; and, in case of 8 
eet shall apply any money which he ma 
actually receive under the policy, or so mu 
thereof as may be necessary, in reinstating 
the property ; 
: (g) he shall keep clear, full and accurate 
"* secounts of all sums received and spent by 
him as mortgagee and, at any time during 
the continuance of the mortgage, give the 
mortgagor, at his request and cost, true 
copies of such accounts and of the vouchers 
by which they are supported ; 

(4). his receipts from the mortgaged 
property,” or, jvhere such property is per- 
: sonally occupied:by him, a fair oceupation- 
- rentiin respect thereof, shall, after deduct- 
ing the expenses mentioned in clauses (¢), 
(d), (e) and (/'), and interest thereon, be 
debited against him in reduction of the 
amount (if any) from time to time due to 
him on account of interest on the mortgage- 
money and, so far as such receipts exceed 
any interest due, in reduction or discharge 
of the mortgage-money. The surplus, if 
any, shall be paid to the mortgagor ; 

(i) when the mortgagor tenders, or de- 
posits in court under section twenty-three, 
the amount for the time being due on the 
mortgage, the mortgagee must, notwith- 
standing the provisions in the other clauses 
of this section, account for his gross receipts 
from the mortgaged property from the date 
of the tender or from the earliest time when 
he could take such amount out of court, as 
the case may be. 

If the mortgagee fail to perform any of 
the duties imposed upon 
him by this section, 
he may, when accounts 
are taken in pursuance of a decree made 
under this chapter, be debited with the loss, 
if any, occasioned by such failure. 


Loss occasioned by 
his default. 


40. Nothing in section thirty-nine, clauses 
(g) and (A), applies to 
cases where there is a 
contract in writing be- 
tween the mortgagee and the mortgagor that 
the receipts from the mortgaged property 
after deducting the said expenses, shall, so 
long as the mortgagee is in possession of the 
property, be taken in lieu of interest on the 


mortgage money. 


’ 41. A mortgagee in possession of the 
baci mortgaged _ property 
si Waste by mortgages. must not commit. any 
“act which is destructive or permanently in- 
‘jurions thereto. 


Receipts in lieu of in- 
terest, 


42. When a sporigeayr in possession of © 
e mortgaged propett: 

Charge on proceeds of fails to pay ia of 
revenue or rent due in- 
respect thereof, and the property is conse- 
uently sold, the mortgagee has a charge on 

e surplus, if any, of the proceeds, after 
i rs, for the 


revenue-sale. 


payment thereout of the said.ar 
amount remaining due on the mortgage. 


43. Any second or other subsequent mort- 


Right to pay off mort- may, at any time 
Sage in order to prevent fore a sale of the 

} : tie ‘ 
bjt ple an th sue tee 


next prior 
to him pipeodlie 








the amount due | ga 














44. Where, through the frau 
Postponement of — prior pict 
mortgugee. mo } 
person has been induced to advance 

on the security of the mortgaged 
the prior mortgagee shall be pos 
the subsequent mortgagee. : 


















































45. If a mortgage made to secure the Bi 
balance of a running Bill, 
account expresses the ~ 
maximum to be secured 
thereby, a subsequent mo on the same 
property shall, if made with notice of the 
prior mortgage, or if the instrument  effect- 
ing ual vel mortgage is registered, be 
ostponed to the prior mortgage in respect 
bf all advances or debits ee exceeding the 
maximum, though made or allowed with 
notice of the subsequent mortgage. 
Illustration. 


A mortgages Sultanpur to his bankers, B & Co., to 
secure the balance of his account with them to the 






Mortgage to secure 
balance of account. 






‘ 


| extent of Rs. 10,000, A then mortgages Sulténpur 


to C, to secure Rs. 10,000; and C gives notice thereof 
to B& Co, At the date of the second mor the 
balance due to B & Co. does not exceed Rs, 6,000, 
B & Co. subsequently advance to A sums making 
the balance of the account against him exceed the 
sum of Rs. 10,000. B & Co. are entitled, ‘to the 
extent of Rs. 10,000, to priority over C. 


46. No mortgagee paying off a prior mort- Bill 11, s. 46] 

, whether with or “sede 
without notice an oy 
intermediate re ty 
shall thereby acquire any priority in respect 
of his original security. And, except in the og 
case provided for by section forty-five, no 
mortgagee making a subsequent advance to ~~ 
the mortgagor, whether with or without ‘» 
notice of an intermediate mortgage, shall . 
thereby acquire any priority in respect of his 
security for such subsequent advance. 


Marshalling and Contribution. 
47. If the owner of two 
both W. B. 1864) 


: oes 1W.R. 
Marsballing securities. to one person and then > w: p. 43s 


mortgages one of the 12 W. k. 
properties to another person who has. not Macph. 20 
notice of the former " second 
mortgagee is entitled to have the debt of 

the first ‘mortgagee satisfied out of the pro- 

perty not mortgaged to the second mort- = | 
gagee, so far as such property will extend ; Macph. 196 
but not so as to prejudice the rights of the 

first mortgagee or of any other person having 

property. 


Tacking abolished. 


rties Bill 11, s. 4 


an incumbrance on either prop¢ 


48, Where several properties, whether of pill 1» 


one or se owners, ; 
22 W. 

etna % mor are mortgaged to secure ** 
one debt, the several 


aren shall contribute rateably to the 
ebt secured by the mortgage, after deduct- 
ing from the value of each property the 
amount of any other incumbrance to which 
it is subject. Bee eae ee 
ies belonging to the 















* suits for Of Civil Procedure, sec- 
ion, foreclosure tion 437, all persons 

: having an interest 
‘the right of redemption or in the 
ity ought to be joined as parties to any 
resonta Suit under this chapter, and the first or any 
deceased subsequent mortgagee who institutes a suit 
8 for foreclosure or sale ought to make every 
mort: M0! and other incumbrancer whose 
is subsequent to his own, a party to 









as Foreclosure and Sale. 
50. In a suit for foreclosure, if the 
r laintiff sueceed, the 
Decree in foreciosure- Court shall pass a de- 
. _ eree, ordering that an 
account be taken of what will be due to the 
plaintiff for 5 and. interest on the 
aes and for his costs of the suit, on 
the day next hereinafter referred to, or de- 


preg J the amount so due at the date of 
such decree, , 


and ordering that, upon the defendant pay- 
ing to the plaintiff or into court the amount 
so due, on a day within six months from the 
date of declaring in court the amount so due, 
* to be fixed by the Court, the plaintiff shall 
4 deliver up to the defendant, or to such person 
ae as he appoints, all documents in his posses- 
-3,. sion or power relating to the mo 
fey property, and shall transfer the mortgaged 
p property to the defendant free from all 
“! ineumbrances created by the plaintiff or any 
ay person claiming under him, or, where the 
“f plaintiff claims by derived title, by those 
” under whom he Holes; and shall, if neces- 
, put the defendant into possession of the 
sieidaael property ; but 
if such ent is not made on or 
tabettasek Gn defendant shall be 
absolutely foreclosed of all right to redeem 
such property. 


51. If payment is so made of such amount 
/ in case of and of such subsequent 
tof amount due costs as are mentioned 
and-eubsequent costs. in section _fifty-nine, 
the defendant shall (if necessary) be put into 
possession of the mortgaged property. 
If such payment is not so made, the plain- 
Onder absol fre may apply to the 










for an’ order abso- 
lute for the foreclosure 
and the Court shall 





ty, and may, if necessary, 
session of the property to the 

f; and t te Ae = 
. 0 redeem and security shall both 















‘to the provisiongof the Code 





opel lute that the defendant 
fore of all right: to redeem the | 


; havi : a: 
dhsogecnie tho ight tolase eect! 
surety for th t of the 

Bln Brig Mbate: Patera =. 
(@) the guardian of 
_| Mimor mortgagor; 


‘i He intift 
"Decree forsale.  succeed,the Court shall, — 


roe ‘and in any other 
by the mortgagee 








| suit | 
under this chapter, if the 





: plaintiff succeed, the 
send =a nea Court may, at his 
instance, pass a 


ordering as provided in the first and second 
paragraphs of section fifty and also ordering 
that, in default of the defendant making 
payment as therein mentioned, the mo 
property or a sufficient part thereof be sold, 
ae that the proceeds of the ale (after es 
defraying thereout the expenses: of the sale) ea 


be paid into Court and applied: in» payment a 
of what is so found due tothe plaintitt-and Baek, 


that the balance, if any, be paid to the ae 
defendant or other pérsons entitled to receive 
the same. ‘ ae 4 

When the mortgagee sues only for a fore- Bill, s. 21. a 

Power to decree sale Closure, if the Court 16 &16 Vic, 
in foreclosure-suit at in. considers that he will * 4: : 
stance of mortgagor. not be damnified b 
such sale and if the defendant furnishes ack 
security, if any, as the Court thinks sufficient 
for the payment of the balance due for the 
time being by him on the mortgage, the 
Court may, at the instance of the defendant, 
pass a like decree. 

Any decree under this section may also 
direct the defendant to pay any balance re- 
maining due to the plaintiff upon the mort- 
gage after the proceeds of sale have been 

ealt with as above provided. 


53. If in any case under section fifty-two, Bill Il, s, 56. 
Procedure When de- the defendant makes 
fendant pays amount due payment as mentioned 
and subsequent costs. & in section fifty-one, he 
shall (if necessary) be put in possession of 
the mortgaged property: but if such pay- 
ment is not so made, the plaintiff or the 
defendant, as the case may be, may apply’to 
the Court for an order absolute for sale of 
the mortgaged pro- 
Order absolute for sale. perty, and the Ohesk 
shall then pass an order that such property, 
or a sufficient part thereof, be sold, and that 
the proceeds of the sale be dealt with as is 
mentioned in section fifty-two; and there- 
upon the defendant’s right to redeem and the 
security shall both be extinguished. 2 
54. When the nett proceeds of any such Bill II, sec. 67: 
Recovery of balance S#l@ are insufficient to Bill, ». 28. cs 
dnd ae oe Mt pay the amount due for 
Roe the tage being on the. 
mortgage, the balance, if payable according) , 
to the contract between the parties by the 
defendant otherwise than out of the pro 
sold, may be recovered either (if the Court 
thinks fit) in the same suit in the same 
Manner as under a decree for money, or by 
any other legal process open to the mort- 


Redemption. a 
55. Besides the mortgagor, any of the Bil IJ, «, 58. 
following persons may 
institute a suit for re- 
demption of the mort- 








Who may sue for re- 
demption, ; 


gaged property :— 

(2) ~eprlte (other than the mortgagee) 
having any interest in or charge upon the 
property ; , 


et 


ge 






































I, 8. 59: 


8. 26: 
ion a0 Py 900° suit, shall 
W. P.1870, p. 207. 


to the defendant. 


shall pass an order that such pro 


the judgment-creditor of the mo 
pi chen he has obtained execution ;— 


a creditor of the mortgagor who has 
in aes for the administration of his eotate 


obtained a decree for sale of the mortgaged 
property. 


56. In a suit for redemption, if the plain- 
Decree in redemption. tiff sueceed, the Court 
a decree 

ordering that an account be taken of what 
will be due to the defendant for principal and 
interest on the mortgage, and for his costs of 
the suit, on the day next hereinafter referred 
to, or declaring the amount so due at the 
date of such decree ; and 


ordering that upon the plaintiff paying to 
the defendant or into court the amount so 
due on a day within six months from the 
date of declaring in court the amount so 
due, to be fixed by the Court, the defendant 
shall deliver up to the plaintiff, or to such 
person as he appoints, all documents in his 
possession or power relating to the mort- 
gaged property, and shall (if such property 
has been transferred to the defendant) re- 
transfer it to the plaintiff free from the mort- 
gage and from all incumbrances created by 
the defendant or any person claiming under 
him, or, when the defendant claims by derived 
title, by those under whom he claims, and 
shall, if necessary, put the plaintiff into pos- 
session of the mortgaged property ; but 


that if such payment is not made on or 
before such day, the plaintiff shall be abso- 
lutely foreclosed of all right to redeem such 


property. 


57. If payment is made of such amount 
. and of such subsequent 
Pca san Sen: costs as are mentioned 
in section  fifty-nine, 
the plaintiff shall, if necessary, be put into 
possession of the mortgaged property. 


If such payment is not so made, the de- 
In default, foreclosure fendant may apply to 
or sale, the Court for an order 
absolute either for the foreclosure of the said 
right to redeem, or for a sale of the mort- 


gaged property. 


_ilf he apply for an order for foreclosure, the 
Burt shall pass an order absolute ordering 
thé plaintiff to be foreclosed of all right to 
redeem the mortgaged property, and may, if 
necessary, deliver possession of, the property 


If he apply for an order for sale, the Court 
; rty or a 
sufficient part thereof be sold, and that the 
“proceeds of the sale (after defraying thereout 
the expenses of ‘the sale) be paid into Court 
and applied in payment of what is found due 
to the defendant.and that the balance he paid 
to the plaintiff or other persons entitled to 
receive the same. 


On the passing of any order under thi 
section the plaintiff's tight to sabes ana 
the security shall both be extinguished ; 


ovide that the Court may u n good 
Power tocnlarge time, Cause Pe ie ee 
id 





the prior m for 
rights’ of these that are posterior | 
and of the mortgagor. 
Costs. Sete 
59. In finally adjusting the amount to 
id to a mortgagee 

Costs of mortgagee a4 of a redemption 
subsequent to decree. a sale by the Court: 
under this chapter, the Court shall, unless 
the conduct of the mortgagee has heen such — 
as to disentitle him to costs, add to the m im 
gage-money such costs of suit as havebeen — 
properly incurred by him since the decree 
for foreclosure, redemption or sale up to the 
time of actual payment. Sei 

Sale of Property sudject to prior mortgage, 

60. If any property the sale of which is Bilt 11, «. 65; 

Sait directed under — Bill, «'32:" 

chapter is subject to a 7 peers 
prior mo » the : 
Court may, with the consent of t i 
mortgagee, order that the property be so! 
free from the same, giving to such prior 
mortgagee the same interest in the proceeds 
of the sale as he had in the property sold, 


61. Such Bill II, 8. 66; 
shall be brought into Bill, s, 33; 


court and applied are ee 


Sale of property sub- 
ject to prior mortgage, 


Application of pro- 
ceeds. 


follows :— 


Jirst, in payment of all expenses incident 
to the sale or properly incurred in any 
attempted sale ; : 

secondly, if the property has been sold free 
from any prior mortgage, in payment of 
whatever is due on account of such mortgage ; 

thirdly, in payment of all interest due on 
account of the mor in consequence 
whereof the sale was directed, and of the 
costs of the suit in which the decree direct- 
ing the sale was made ; 

JSourthly, in payment of the principal 
money due on account of that m 3 and 

Jifthly, the residue (if any) be paid 
to the person proving himself to be interested 
in the property sold, or if there be more such 
persons than one, then to such persons accord- 
ing to their respective interests therein or 
upon their joint receipt, » 

Anomalous Mortgages. 

62. Inthe case of a mortgage not wo Bae 

Mortgages not  de- within of the defimi- : 
scribed in section 21, tionscontainedinsection 

A liabilities of the parties, iT Redetasetaed 
and liabilities of the 8 

“by theircontract as evidenced in the mortgage- - 
deed, and, so far as such eontrac 
sasti 3 


the m ro e de 
the onl aoc Sere 
money. seas cme 
Charges, 
63. If by any assurance other t 
Charges, Ne afr 

visions of this or any ¢ 
a 

at oe. paso 


ie. % 










iia his agent, of documents 
gems of of sitle felating to pro. 

-perty, with intent to 
a security thereon, shall be deemed to 


the amount of the debt. 
ing in this section applies to the 
of a trustee on the trast-property for 
expen: i i execution 

of his trust. 

64. Where a person is or becomes abso- 

lutely entitled to im- 

, Extinguishment of moveable , of a 
charges. charge or other incum- 
brance on Which he is ney - owner, the 
charge or incumbrance extinguished, 
unless he declares, express words or neces- 
ary implication, that it shall continue to 
per Ay or unless such continuance would be 
for his benefit. 


CHAPTER V. 
Or Leases or Immoveante Prorrrry. 
a 65. In the absence of a contract or local 
‘ Peta to the contrary, 
eet tation Sie Nor and tno aes 
of oe property, 
as one another, ive! 
hentnae and are es te Tiabilities 
if mentioned in the sixteen rules next following, 


or such of them as are applicable to the 
altered : of, pro’ 


leased :— 
Cy he lessor is bound on the lessee’s 
“request to him in possession of the pro- 


The lessor shall be deemed to contract 

lessee that the latter paying the 

rent reserved by the lease and performing the 

contracts: on the lessee may hold the 

Lab ing the time limited by 

the lease without interruption by. the lessor 
his transferees, or any person lawfully 
{ him or dee; 


lessee i 


ee 


‘R121, 












et te see teopesty in favour of | 


the lessee has a right to remove, at 
during his 
all t 


pee Ra ae as See 
lessor for all damage caused to the p 
by such removal ; Mie cope: 






proportionately abate, and a proportionate 
part of any fine Pail by the Veeco shall be 
returned by the lessor : 

If the injury be occasioned by the wrong- 
ful act or default of either » such : 
shall not be entitled to avail himself of the 
benefit of this provision : 


(g.) If the lessor neglects to make, within fa 
a reasonable time after notice, repairs which Beis. 
he is bound to make to the property leased, 






















the lessee may make the same himself, and 2a 
deduct the expense of such repairs with aie 
interest from the rent, or otherwise recover it ae, 
from the lessor : ; 


(4.) If the ‘lessor neglects to make any 
payment which he is bound to make, and 
which, if not made by him, is recoverable 
from the lessee or against the property 
leased, the lessee may make such payment 
himself, and deduct it from his rent, or 
otherwise recover it from the lessor : 


(t.) Every lessee who becomes aware of ey 
any proceeding to recover the property leased ig 
or any part thereof, or of any encroachment ey 
en or or any or with, the 
lessor’s rights concerning su roperty, is 
bound to give notice thereof to the lessor 
with reasonable diligence ; and, in default of 
80 doing, he is liable to make compensation 
to the lessor for any loss or expenses occa- 
sioned by such omission : 


9) The lessee may use the property leased 5 Beng. 

and its products (if any) as a reasonable 8 Beng. 

owner would use them ; but he must not use pods A 

the property for a purpose other than that 1s WR. 

- whic vt was a or fell timber, pull a Wr = 
own or damage houses, o mines or 23 W. R. 

uarries, or commit any canes which is > ®-8p- 
doctincties or permanently injurious thereto. 
The prohibition in this clause does not 
apply to mines which were open when the 

was granted ; 














(4.) No lessee shall, without the lessor’s 8 Beng. 242; 
consent, erect on the property leased any 14 16 Vic, o, 25, 
permanent structure, except for agricultural * Be 
purposes ; and no such lessee who erects there- 
on any building, engine or i 
for agricultural purposes shall remove 

same without first giving to the 
lessor or his agent one month’s previous notice 
in.writing of his intention so to do, and there- 
upon the lessor or his agent may elect to 
purchase the thing so proposed to be removed, 
and the lessee’s right to remove the same 
shall thereby cease, and the same shall belong 
to the lessor, and the value thereof shall in 
case of dispute be ascertained and determined 
by two referees, one to be chosen by each 
party, or Ly an umpire to be named by such 
referees, and shall be paid or allowed in ac- 
count by the lessor : 


(.) Subject to the provisions of clause (2), Re Phakoor 























ion of the 
which he has affixed: to the soil 











































~ Bill Il, 8,70, altered. 


§ Beng. A, C. J. 277. 





XIX of 1868, (n,) When a lease of uncertain duration 


a determines by any means except the fault of 
ae a 1678, 6 sai; he nf his legal sentative is 
entitled to all the erops plan wn by 


the lessee and growing upon the property 
leased for the season current when the lease 
determines, and to free ingress and egress to 


reap and carry them: 


0.) If the lessor transfers the property 
a or any part thereof, or any part of his 
interest therein, the transferee shall possess 
all the rights and, if the lessee so elects, be 
subject to all the liabilities, of the lessor as 
to the property or part transferred so long as 
he isthe owner of it; but the lessor shall not 
by reason only of such transfer cease to be 
subject to any of the liabilities imposed upon 
him by the lease, unless the lessee elects to 
treat the transferee as the person liable to 
him: Provided that the transferee is not 
entitled to arrears of rent due before the trans- 
fer, and that if the lessee pay rent to the 


‘ lessor without having reason to believe that 
’ such transfer has been made, the lessee shall 


not be liable to pay such rent over again to 
the transferee : 


Where only a ey of the property leased 
is transferred by the lessor, he may determine 
what proportion of the rent reserved by the 
lease is payable in respect of the part so trans- 


ferred : 


(p.) The lessee may transfer, absolutely or 
by way of mortgage, the whole or any part 


of his interest in the property leased, and any 
~ transferee of such interest or part may again 


transfer it. The lessee shall not, by reason 
of such transfer, cease to be subject to any 
of the liabilities attaching to the lease, unless 
the lessor elects to treat the transferee as the 
person subject to such liabilities. Subject as 
aforesaid, each successive transferee, so long 
as he is entitled to the property leased, pos- 
sesses all the rights, and is subject to all the 
liabilities, of the lessee as such. 


Nothing in this section shall be deemed to 
authorize a tenant having a right of oceu- 
pancy, the farmer of an estate in respect of 
which default has been made in paying 
revenue, or the lessee of an estate under the 
management of a-Court of Wards, to assign 
his interest as such tenant, farmer or lessee. 


, : ' 66. The followin 

1 ag ig 

Roca conomenl “es ny peri are fraudu- 
; ent :— 


(2) an omission of the lessor of immove- 
able property to disclose to the lessee any 
defect thereip of which the former is, and 
the latter is noty aware, and which the latter 
could not with ordinary care discover ; 


(4) an omission of the lessee of immoveable 
property to disclose to the lessor any fact as 
to the nature or extent of the lessor’s interest 
therein, of which the lessee is, and the lessor 


4s not, aware, and which i 
ey Acs = which increases the value 







Duration of 
leases in absence of writ- 
ten contract or local 


usage, purposes 

shall be a lease from. be 

on the part of either 

months’ notice 

Lond of the negra fe 7 

able property for any other purpose shall 

a tans tat month to month, terminable, on 

the part of either lessor or lessee, by fifteen” 

days’ notice expiring with the end of a month 

of the tenancy. ’ ie 
Every notice under this section must be in — 

writing signed by or on behalf of the party 

giving it and tendered or delivered to the — 

party who is intended to be bound by it, or 

affixed on a conspicuous part of the property. - 


69. Where the time limited by a lease of Bill 11; 2.75 
a ‘immoveable property is Bill, s. 43. 
Exclusion of day on expressed “as commenc- 
which term commences. ing from a particular 
__ day, in computing that 
time such day shall be excluded. Where no 
day of commencement is ‘named, the time so 
limited begins from the making of the lease. 
Where the time so limited is a year or a 
Duration of lease for a number of ears, in the 
year. absence of an 
agreement to the contrary, the lease last 
daring the whole anniversary of the day 
from which such time commences. 
Where the time so limited is to be 
soca takai determinable before its 
inc Sera’ _ expiration at the option 
6f the parties or one of 
them, the lessee, in the absence of an express 
agreement to the contrary, shall have such 


option. . 
70. A lease of im- pin >s.7% 
Determination of lease. moveable property de- 7 W. K. 283, 

(a) by efflux of the time Limited 

a) by efflux of the time limi 2 8 Moo. I, A. 

(4) where such ‘time is limited per ly 16 W. R.1 
on the happening of some event—by the 
happening of such event : Ps. 

(c) where the lessor can only alienate for tuoaso by I 
his own life the property leased—by the death — dow, Mw 
of the lessor : ear 

(2) where the lessor holds the property 
leased for the term of the life of another 
person—by the death of sach person: 

e (e) os Bea —- of a notice to. de- 
rmine the lease iven in pursuance 
of a power theréin ped te a 








































(f) in case the interests of the lessee and s O'Kin. 
the lessor in the whole of the y leased But 


= 
P 
S 


become vested at the same time in one perso 

in the same right e bei oe 
(9) by express surrender, that is to say, in gq 

te ace soma 
e lessor, by m — 


- between them ; 
(4) by implied = ee to say, 
the a 
the property leased, to take 


in case the lessee 5 


t 


1869, p. 
render | 


g W. BY 






(i) by forfeiture, that's to 
thn lecase lyeckn aceon 
provides that, on breac 
may re-enter, or the lea 
or (8) iaonpe the O38 
such by 





ras 


Sraciabirl ABABA" «> sao 
PECANS CMO LE ee 


Fete 


iver of forfeiture. yy ioe of Saat 
_ has become due the forfeiture, 
or by any other 
the lessor showing an 

lease as subsisting : 


that the lessor is aware that the | - 

fgets been imeurred: _Or Exonanars. 

: ‘ah a ier abemagpe a rent is compte 

after the institution of a suit to eject the ; ‘ k 

~ essee'on the ground of forfeiture, such ac- | “Bschmge” defied, SI give one thing for Sb Go og 

' ceptance is not a waiver. . or both things being money.only, the contract 4 pony 100. a 
en Ane . is called a contract of exchange, Br, 

.*. 42. A notice given by the lessor under ae 
res. _ section seventy, clause 77. Th ia g ‘ . ees 
SWilwee hibiction to 472). 2 ; . + The party deprived of the thing he pin tJ, s,22, clanse: 
ait. ) 1s waived, with Right of party evicted has received rma % er 


76. When two persons contract to mutu- pi 11, s. 21: : “ig 


ie 


. - express or implied ; 
consent of the lessee, by acceptance of rent ai a pee ~_s sags: 
which has become due since the expiration | other party or any person throagh whoa the 
of the notice, or by distress for such rent, or | Jatter claims waned e his'o rte rssapesty 
by duly giving ‘to the lessee a second notice pensation or sue or the thin iven by him 
to quit, or by any other act on the part of i Rea dn a 
sh shewing an intention to treat the "8. Save ec Sded- in this BAIL, a98 
isting. . Save as otherwise in this 8. 20: 
oe chapter, each party has Bill «48, par. & 
ie7,c.2:  '73.«Where a lease of immoveable property | ,, Rights and liabilities the rightsand is subject 
41807 BX: Relief against forfei- bas determined by for- | ° PS to the liabilities of a 
u ‘Puranik v. ture for non-payment.of feiture for non-pay- | seller as to that which he gives, and has the 
rent. ment of rent and the | rights and is subject to the liabilities of a 
buyer as to that which he takes, 


ike 


79. On an et money, each party pin Um 248 © 
4 : ereby. warrants the Bill, s. 48, is 
ves such security as the Court Exchange of money, pa a = the delivery mist bo? im 
air eient for making such payment money given by him. 1 Morl, 105 i 
within fifteen days, the Court may, in lieu ; 
of making a decree for ejectment, pass an 
pie aborted the lessee easiness the forfei- 
ture ; thereupon the lessee shall hold the 
property leased as if the forfeiture had not CHAPTER VII. 


Or Transrers or Depts. 


in this section applies to suits 80. No transfer of, or charge on, any debt, pi 11, s. 198. : 
under Act No, X of .1859, or Bengal Act ver any beneficial interest Bi ie ae et. 


No. Vir of 1869. in moveable property, ry ‘e Soe 


Transfer of debts, . 
fod shall have any operation "5. 95 (4) ; 
74. The surrender, express or implied, of ; _ against the debtor or1 Mind, S00. 
Effect of surrender lease of immoveable | against the person in whom the property is See 6 W. Rt. 23 
and forfeiture on under- property does not pre- vested, until express notice of the transfer or oe N.- 
leases, __ jndice an under-lease of | charge is given to him, unless he is a party ms = 
the or any thereof previously | tosuch transfer or charge ; and every dealing 
d by the lessee : one the surren- | by such debtor or petson, not being a par 
ig i r the p of obtaining a | to, and not having received express notice of, 
- new lease, the rent payable by, and the con- | @ transfer or charge, with the bt or property 
tracts binding on, & under-lessee shall be | shall be valid as against such transfer or 
‘respectively payable to, and enforceable by, | charge. .* 
‘the lessor, Illustrations. 
The forfeiture of such a lease annuls all to B, who transfers the debt to 
such u rol Cc. Be gnnaaks Ge baby oe A, who, having no 
an ; ; notice of the transfer, pays B. The payment is valid, 


. for the debt. 
undar-] f and C cannot sue A 
x yj remains rte am (6) A has jewels ited with B, a jeweller. A 
ming over, thereof after the deter- mocunes them toC. A then executes an instrament 
the 1 d th : | transferring them to D, who it to B and 
, and the lessor or his | gots the jewels from him before he, B, has reoeived 
tive rent from the | any notice of Semectena® is justified in handing = 
ne Sheree hearst the jewels to D, and C has no remedy against D. 
‘in possession, the lease is, |” f é a 
ent to the con- G1, Jivery euch notioe mmol be in. wailing: 


transfer or 


ie 














82. On npeeiving such : 
© Debterto give oliaain na eee age he 3 
tranefer. tices Se 





. ve 
fer or charge, unless whiee Wis tor resides, | 
or the property is situate, in a foreign country 
and the title of the person in whose favour 
the transfer or charge is made is not complete 
aceording to the law of such country. 


> 










ee +e 
«* P : ~~ «2 , 
83. The person to whom a debt or chargé - 
” indie gta... istranaterred shall take | @)- Acs ov-tiin Govanxion Gan 
of dahility of transferee it subject to all the - __, Counem, 















+. ss 






Page: ‘ liabilities’ to which sa BID. eT? GENE ee 
transferor was subject in respect thereof at | Number and | 
the date of the transfer. 7 
2 ‘Tlluteration q ; 


» A debenture is “issued in fraud of a public 
a gg es A. Avsells and transfers the debenture 
to B, who has no notice of the fraud, ‘The debenture | XJ of 1855... 
is invalid in the hands of B, 










pur, of — securin; 
Morera ttt, Jopscey advanced or ro 
be advanced by way of loan, or an existing 
or future debt, the original debt, if reco- 
vered by either the transferor or transferee, m 
is applicable, first, in payment of the costs | IV of 1872 .. Panjab Laws Act... 
of such recovery, secondly, in or towards my 
satisfaction of the amount for the time being 
_ secured by the transfer ; and the residue, if 
_ any, belongs to the transferor. 
a 
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85. Nothing in this chapter cen to 
Saving of negotiable debts secured 'y nego- 
iustrumente. tiable instruments, 













CHAPTER VIII. 


Or _APPORTIONMENT. 






86, All rents, annuities, pensions, divi- 
i : Apportionment of» dends and other period- 
Mkt Sects st oteest teen hee dee nin, 
Fs oil of interest upon the determination 
PP) Mf Person entitled. "by death or otherwise, 
Sect ear ar sehen Prat 
Site ) ti, ap) as 
‘ “af ong Pra due from day to day, 
but to be payable on the days appointed for 
the paymen' f, 











Nothing in this section shall affect an 
express provisifn in any instrument binding 
on such person. ed 

> 



















sioners for making improvements fn pa oe 
of traétees of any port” shall be inserted. = 4 
In the same section, the words “in the ease 
* of the Bank of Madras” shall be omitted in both = 

the places in Which they occur. 3 ; 
In the same section, afte clatise"(m), “the, fol- $5 
Banks Act, 1876. | lowing, clause shall be inserted,that is to say,” Ae 
Tech, ot ae ~» | “ (mm) the borrowing of monéy in India”for the — 
Se en amend the Presi- | purposes of the Bank’s business and the giving of | ~ 
~~» dency Banks Act, 1876, in | security‘for money so borrowed by pledging assets) 
mle.» manner” herei appear- | or otherwise.” “ae ’ a 
“eo 3 Silber enacted as 5. In section 87 of the same Act, for clause 

ee AOHOWS "= 







; ved into the Council 
nt. epanans nthe 
ons on the 
phe erred to a Select 

Oe: Sa 








‘ e 
w P (d), the following shall 
2 ‘ “i P i _ Amendment of sec- . ; co hy 3 
Ns “Act may “bé ‘called “The Presidency | tion? 5 am ot et to 
rt title, gh : Boys Sf cag «(d) Mer shall they "extigt upon the security 
z shall mths . mentioned in section 36 paragraph a,Nos! bk to 5 oa 
ro Sows y of May, 1879. - inclusive) i i | 
| ee ie od # discount bills for any individual or partnership. 
‘'? 2. Torthé first clanse of section 28 of ‘the Pre- | firm for an amount exceeding in the whole at. a ee 
geal? XE *sideney Banks Act, 1876, the | one time such sum as may be prescribed by the * 
pr nen gh é oe shall be bye-laws for the time being in force, or | 
: ts added, that is to say : ‘ sige oh 
ot he ae ae f = or rans in ay wor to =“ ae | 
‘Nilesh a 6 ie ae or partnership- an amount-exceeding in the 
_ © Provided se? rp Shall be chosen to be | whole at any. one time such sum as may be so “a 
Presidentor Vice-President twice in succession.” | prescribed,” ay 
oe ON Tags See deat 6. In section 63 of thesame Actjclause (a),for 
8. the same Act, “section. 84, before the the words “ lent by discount rm 
-<sihentiaa ot centica « VOTE < D6-Khasinchi,” the | ., Amendment of eee-% of bills or otherwise’ to,” 1 
pon F seotion ~ words “without the previous J the words “lent to or for 
- ~~ wanetion of the “Board” | which bills may be discounted for” shall be ths Sh 
- shall he inserted. ne | stituted. is pe ; 
mee ie ¥ . 


och 
em 


" STATEMENT OF OBJECTS AND REASONS. 


ie “a3 . Perec 
ee 1. Tre necessity for this. Bill has arisen chiefly from a doubt which has been expressed as to 
whether the Presideney-banks have power under the Presidency Banks Act, 1876, to borrow 
money for the purposes oftheir business by pledging assets or otherwise. The need of such a 
power is obvious. i , 
j As observed in a memorial recently submitted to the Governor-General in Council by the 
“ it is an ordinary incident of banking-business to obtain fatids for temporary purposes 
by ing assets. If banks are prohibited from raising money by pledge of assets when 
occasion arises, they’may, on a sudden requisition for cash, be obliged to make forced sales of 
property at a disadvantage ; and this applies with great force to the Presidéney-banks of India | 
whose action in forcing ment or other securities on the market. might cause a public © 


_ Phe power requiréd will be conferred by a new clause which the Bill (in the last clause of» 
"section 4) to add to section 36 of the Act; but it.is limited-to borrowing in India,» 
pice aba ng as the Government balances are in the custody of the Presidency-banks, it is not Wd 
onsidered. ient that the banks should en in foreign exchanges or have the power of — 

. ig a | vor, in England, which would be the necessary results of conceding a 


12 sections of ‘the Bill provide for certain minor amendmentasf the Act which 
hought desirable to take this opportunity of making. ne 
| 2 provides that no m shall be, in two successive: years, chosen as President or 
of a Presidenc < k. -. * 
“) which sdmite of a khaznchi, cashier or shroff at the Ue office of a bank 
hiki 






% 
| 
















the previous sanction of the Board, ha& _Introduced® at. the 
‘Bank of Bengal, who represent that the absolute prohibitioti contained in the 
makes it difficult to secure the services of a suitable person, and that the necessity 
absolute prohibition has ceased to exist, now that the khazdnchi has no longer any 
the discount business in Native Bills, and is, in fact, a mere cashier. te 
y, clauses have been added to clear up an ambiguity which, in the opinion of 
section 37, clause (7), and section 63, clause (a), of the Act; to include in the — 
Joans may be made, and in which the banks may invest, debentures and other 
by the Port Trusts under Acts of the Indian legislate, and to concede te 
nd Bombay the power already possessed by the Bank of Madras of ¢ 
1 , and issuing’ ban! bills and letters of credit, 




































me following Report of the Select Committee on the Bill to “consolidate 
the law relating to Railways in India jd pepo to the Couneil of the Gov eri 
of India for the purpose of making Laws and Regulations on the 26th February, 1879 — 
t * REPORT. “s Rie Me 
We, the undersigned Members of the Select Committee to which the Bill to cons 
and amend the law relating to Railways in India was referred, have i 
noted inythe annexed list ; we have also had the advantage of iving | i 
Hon’ble co Sir Andrew Clarke, many valuable suggestions from the: ers of 
Railway nee reéently assembled at Calcutta, and we now submit _ report. 
2. We have re-distributed the sections contained in the first chaptérs,6f the Bill.No: TI 
what ai to us a more convenient way ; and in the remarks which “Wwe are about to submit, 


we s aed the order of the new arrangement. Die, eter ee eee Mee 
3. The definition of “ Railway,” it will be observed, has been to some extent recast, but *> 
_ the only bubstantial changes made in it are— ’ ae mest tiles, we cere 
1st—That, by the omission of all reference to the Government or Companies, it jis now 
made to comprise railways owned and worked by, private personssor Native ee 
2ndly.—That, b; the substitution of the words “ vessels “and rafts” for “ ferry- ie 
the flotillas worked in connection with Railways will be treated as ‘a part of sueh » ie: 
Railways ;° a ie we 
3rdly.—That section 4 (giving the right to run locomotives) has been extended to" Rail-_ ~ 
ways under construction, and section 52 (empowering the Government to ek 
Tmo to be fenced) has been included in the -provisions of the Bill applicable to” 
Railways under construction and to Railways not used “for ‘the lie conveyance 
of passengers and goods. i ie 5 hte 
4. We have enlarged the definition of “ Railway-servant,” #0 .as to inelude in certain ~ 
sections the employés of Railway-contractors. ‘ ? ts 2 
5. We have substituted for the definition of “ Magistrate ”’ a section (60) directly nowiding, 
that offences against the Act shall not be tried by any Magistrate inferior to a M ' ‘ 
the second class. aaa te i 
6. We have introduced a section (5) providing that no Railway shall be opened for traffic 
until it has been inspected and passed by a Government officer. -This sis in accordanée with 
the law in England and with the practice that has hitherto prevailed in this country, ~,. 4 . 








7. In section 6 we propose to maintain the time allowed by the present law for ig 
. accidents, and have somewhat enlarged the class of cases in which a report, of an accident is . 
required. , ‘ © the le ia 
; 8. We have, at the suggestion of the members of the Railway Conference, omitted ceftain 
headings from the list of subjects on which the Railway-Administration was by Bill No. IT 
empowered to make general rules, and so altered the wording of the section (aow ion 8) 
as to render it obligatory on the Railway-Administration to make rules onthe sniaing 
_ subjects. Lh “ 
"9. On further considering the question of the liability of carriers by Railway for loss or 
damage to ordinary goods, as distinguished from goods for which a special insurance-rate, ‘as it 
is sometimes called, is chareeable, we are of opinion that no mere adaptation of section 7 of 
the Railway and Canal Traffic Act, 1854, such as is proposed in paragraph 7 of our former 
report, will suffice to put the law into as clear and simple a form as is desirable. The amend- 
ment'we propose in section 10. will be found when the entire Jaw bearing on the point is looked 
_ te, to be, exceptin one particular to which we shall resently advert, an amendment in pot, 
«of form only; but it is nevertheless desirable that we should explain it in some detail, 
10. The law now governing the liability of Railway Companies in India in sueh case has 
-recently come under the consideration of the High Court at Bombay in the case of Kunarji 
~ Toolsee Dass v. The Great Indian Peninsula Railway Company. 1 has to be collected with 
some a moryl sections 151, hashed 161 of the a Contract Act, which treat of the 
» responsibility of bailees in general, the Carriers Act of 1865, which treats of the responsibility of 
' common ae and seh a 11 of the Railway Act of 1854. ; { 
By these enactments it was intended to provide* that a Railway Company should be liable 
wee as regorde:the Ruilway for loss of, or damage to, ordinary goods oan, wheh such loss or 
Act, the Statement of Objects and damage arose from the neglect or misconduct of its unts ; and, 
Rentons of the Carriers Act, 1865. farther, that no Company should by any special o act be able — 
to relie¥e itself of liability in such eases. But, though the Bombay. High Court, in the case 
+ just referred to, held that the-effect of these enactments when taken ner was, at all events 
as vegards the maingpoint, in accordance with the intention of the fra arrived at 
this conclusion only after a discussion which makes it clear that some simplification in point.of 
form is desirable. © “+ : a cary aiae gens" 
11. What we now propose is fo remove contracts to carry by Railwa altoge from 
the cpecsticgyot tbe erga “ of apdagrs ee one the section of this Bill ing them in 
~ such a manner that the whole law wil ound in that section. and provisions of the 
Contract Act relating to bailments. f ir a cps - x 
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“Under” sections 151 and 152 of the Contract A y 
Asis oe ielg edn same care of the goods entrusted sotuohoas wale 
ee 3 and where they take such care, they will not be liable 
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may ; ‘i ie 
Inder section 10 of the Bill, they will be prohibited, as a. 
wt R , ibited, as 
Bradt Saas 
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: : : some, though not of 
, from the general rule prohibiti ing “special” hog cons 
may be in a form approved of by the Governor General in Council, and 
S consignor. 4 . « F ae > “ 
erved that this ion corresponds to the progizo iat dig tp 
7 of the Railivay and Canal Traffic Act, 1854, with this difference that, while 
that the special contract shall be effectual’ and relieve ~ Company only,. 
Court to be reasonable, thus leaving the validity of the contract to & 
exception makes the contract good, if .in a form to be approved’ © 
d ‘thus avoids the uncertainty which, owing to the different views that may be 
rent Judges as to the reasonableness of a contract, frequently attaches to such 
hardly be said that contracts going to relieve absolutely from liability for 
nduct would usually be held csatenneiaais in England ; bat there aresiail in 
jhas been held that a carrier by Railway may reasonably exempt himself, at least 
nally or pattially: from such liability as, ¢. g., where he stipulates that he shall not be 
laim is made within a certain time after the loss or damage has oceurred,! or 
to carry subject to the ordinary liability at a fair rate, but offers as an 
wie from all liability at a lower rate,’ or where he exempts himself 



























rt that the exception has been introduced. - 

el eng Rea ditected since the submission of our previous report to the 

carriers by Railway in. this country are exposed of having fraudulent é¢laims 

them.in respect of valuable property of small bulk alleged to have been lost in 
elt on at some length by the Select Committee in the Act of 1854), we have 

omit the limitation of Bs. 

11) that such property shall (as at present) be declared in all cases, whatever 


15. The only other points which it is necessary to-mention in connection with this portion 
of the Bill are that we have’ struck out the second sentence of section 5-of the BilbNo. 11, which 
was intended to relieve the Government or the Company in certain cases from liability for loss or 
ee luggage occasioned otherwise than by the neglect ‘or defanlt: of a Railway-oflicer, 
but ‘is obviously unnecessary now that it is made clear that the-carrier is in all cases 
so relieved ; and that we have embodied in section 13 the provision of the Carriers“Act of 1865, 
a which the onus of showing in what way the loss or damage was oceasioned is’thrown upon 


_, 16. We have (section 14) enlarged the power of sellin property left in the hands of the 
Railway-Administration with charges for conveyance, demurrage, &e., due upon ‘it by 
empowering the Administration— n Lt 

(@) to sell such rty at once if it is perishable, and 3 gS 
_ (0) to sell the whole of it if they think fit instead of only such portion as may be sufficient 
” to defray theit charges. g &, 
_ This last power is} we understand, indispensable, as otherwise the Railway-Adminis- 
tration will be liable in certdin states of the market to have its premises incumbered with 


17. We have added to chapter TV a section (20) empowering Railway-servants to remove 





stab ocr 


arising from loss of market caused by delay.* It is to meet , 


100, which we introduced into Bill No.II, and to P 


from -carriages and from the tailway-premises persons suffering from infectious diseases. * 4 ; : 


_ 18. We have, chiefly at the instance of the members of the Railway Conference, enhanced 
or reduced several of the penalties imposed by chapter V. ‘ “. 

__ 19 We have modified the restrictions on smoking by omitting in section 32. of the present” 
Bill the words of section 6 of Act XVIII of 1854 which made it an offence'to- smoke onthe 















between the guard and the engine-driver or passengers. ” 
re, at the acre many of the authorities consulted, eaténded, to girls sec- 
ides for the case of children throwing stones at a train or tampering with . 
ay. There being, however, no legal peualty suitable for the case of girls 
rs of we have been compelled to content ourselves with holding their 
abt. As regards the liability of the parent or yuardian, we live, 
ion, deemed it’ better to require him to enter into a bond hinding“himself 
repeating the offence, instead of subjecting him im the first instance to a 
paras, on the part of the child which he might Jhave had no reason 
a abo . 


section:50, provided that a person committing an dffence Against the Act 

it may be tried in any place-whtich the Local Government may appoint, 

in which he may ae tried for such offence. ‘This, it has beén repre- 
. ‘ - - > _ 
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W, Railway Co., 18C. B. 805. - rs 7 
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‘L. J..Q. B. at page 6, Ler'Kelly, C. B, in Rooth y. N. B. Railway Co 
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i 251 anf 257. Per Cockburn, C. J., and Crom J i 
82 L. J. Q B. at paged a ? Lag ery : 
* a bes 
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0 9 Oo Law te 9 ©, P. 339, 





W. Railway Co. 18 0. 8, 805. Pee Blickburn and Crompton, JJ., in Peek y, The” Ne @ wo 
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We have, in section 40, imposed a penalty for needlessly interfering with the means 7, 
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Bagh in all the local Gazettes for Bengal 
o es Apal ri ol 1, oy wf 
now made are such as to render re 


tidn that we deem it annecessa them. 
26. The Bill No. II and~ aes ott io, thereo 
f the Bill and report in the ; 
North-Western Proyinces and and of the Cth we | 
have met with the approval of the ilway er 
2. Aa Tapia» eroncrepinay 





The 2604 February, 1879. eer 
, Sree Sow ie Eee 
re mie ed 
LIST OF PAE, : ; 
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From J. G. W. Sykes, ag Haq, Advoue, High ae s, dated 9th - 
Loder h.Septen 


Mentciadins by Public Works Bopartment, 
* and enclosure. 





¥ Fa 1878. ‘ 
” Secretary tons Birér, to : 
we F enclosures. ° 
"=" POfficiafing Secretary to Chief 


os . dated 12th tr Oetaber, 1878. 
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yn PART a. PO id 
Bills introd ‘ced into the Council of the Governor General for makin 
ge Laws and Regulations, or published under Rule 22. 








hi eat 

pics Aare a GOVERNMENT OF INDIA. 

feos a 

| Sie LEGISLATIVE DEPARTMENT. 
Se Acie x Cia plitioadisa 
~ The following Report of the Select Committee on the Bill to amend the Code of Civil 
Procedure 


3 


was presented to the Council of the Governor General of India for the purpose 
making Laws and Regulations on the 6th March, 1879:— fl 
son be st REPORT, 
‘Wr, the undersigtied Members of the Select Committee to which the Bill to amend the 
‘of Ciyil Procedure was referred, have the honour to report that we have considered: the * 
Bill and the papers specified in the annexed list. : : 
: QQ interpretati tion-clause, we have expressly declared that an order finally’di ing of 
‘an execution falls within the definition of ‘decree.’ is will collie ale 
. d has been felt in two of the High Courts. ~ We have also provided that _- 
stamped. The use of a seal capable of producing an impression of the 
f the person using it is common among Natives of rank. ty 
on 18 we have added an eaplaparn declaring in effect, that. a decision ina suit 
7 rok ee der any local law relating to landlord and tenant, shall not be Gunetitg Me 
a in case.of suits relating to the title to the property in respect of which the ren 


ion 44, we have provided for joining, with claims by and against a legal . sent- 
claims which he easabitiensty entitled to, or liable for, jointly with ile dasteoed 
obo erga @. g- OM & promissory note jointly executed by the deceased and the - 


















altered the last paragraph of section 52, so as to require the examination of the | 
® verification of the plaint only when the Court entertains “doubt as to the fact 


‘: ah ‘ 
extended section 108 to all cases in which decrees have been set-aside ex parte, 
casi whl heaton was not duly served, as well as for those in which 
doeract age ein 1859, section 107, did, empower parties to .. give ee | 
ments generally. We have therefore made section 181 apply to the sy ahy 
in the possession or power of a party, whether they are “or are not deers 
written statement or affidavit of the latter. i aj 
out from éetion 280 the Words as to granti subsequent applicn « 
e Court is satisfied that on the Bisceding ication ane bad | 
eed cy flect*o? these words * i 
te li ; ve altered the. san siuliiciaes Hs. wie ad ine 
pschedule II, Art. 179, paragraph 6) for a deer 
; RS ae ae 












te 


















awarding maintenance, oo been a 
money or the delivery of property by instalments.” © a 
- 9. We have amended section 245, so as to provide for non 
ments not only of sections 235 and 286, but also of sections 236 an ; 

10. We have altered the first explmation to section 246,80 as to bring 
decrees made ovet*to a Court for execution. ch aa 

1]. We have amended sections 259 and 260, so as to make itrelear that, when 
ment under either section has remained in force for the specified time, if the judg 
has not obeyed the decree and the decree-holder has, within that time, applied for a sale, 
perty may be sold ; but that, if the judgment-debtor has obeyed, and the.decree-holder 
made such application, the attachment shall cease. aS ES ay ike 

12. We have provided, in section 268, that, where a moiety of the salary of a pu 
or railway-servant is attached, the attachment shall be made by an order requiring 1 
whose duty it is to disburse the salary to withhold every month such portion as the € 
may direct until the amount of the portions so withheld is equal to the amount of the decree i 
anf we have authorized him to pay into Court oe so withheld, and declared th 
such payment shall discharge the Government or the way Company. We have struck out 
the last paragraph of the same section. Pe sieric pestis 

13. We have altered section 291, so as to empower the Court directing an execution-sale, as 
well as the officer conducting one, to adjourn it. Kae ie 

* 14, Where the holder of a decree in execution of which’ property is sold Se: 
perty without the Court’s permission, we have provided in section 294, that the Court may, if it 
thinks fit, set-aside the sale, and that any deficiency of price which may happen on a re-sale 
shall be paid by the decree-holder. é Seite 

15. We think that mortgages, leases and sales made under section 805 by the judgment- 
debtor should not become absolute until they are confirmed by the Court; and we have added a 
provision to this effect. : ; 

16. We think that, besides the decree-holder and the owner of land sold in execution, any 
other person interested in the sale should have power to apply to set it aside on the ground of 
material Fee and we have amended section 311 of the Code accordingly. as. 

17. Much doubt exists as to where the title to land sold at an execution vests in the 
purchaser, We think it should vest from the date of the certificate, which is granted as soon 
as the sale becomes absolute ; and we have added to section $16 a sentence to this effect. 

18. We have recast sections 322 and 323 of the Code, so as to make them express ¢learly 
what we believe to have been the intention of their author, namely, that, where a money-decree 
in satisfaction of which the Court has ordered a sale of land has been transferred to the Collector, 
he should ascertain the amount of al existing decrees against the judgment-debtor and raise 
the amount necessary to discharge all his judgment-debts with interest, by dealing with such 
land, and such land only, in any of the modes prescribed by section 322. 

19. We have altered section 331, paragraph two, so as to express the provisions of the cor- 
responding section (229) of Act VIII of 1859, and we have redrawn the latter half of section 
382, so as to avoid the reference to the Specific Relief Act, section 9, whilst maintaining the 
procedure required by that enactment and the effect of an order passed thereunder, ; 

20. We think that the first payment of a judgment-debtor’s monthly subsistence-money 
should be made to the proper officer of the Court, and that the subsequent payments should be 
made to the officer in charge of the jail; and we have altered section 339 accordingly. 

21. When an applicant for the benefit of the insolvency-chapter (XX) furni sufficient 
security that he will appear when called upon, we have empowered the Court to release him. 
The Recorder of Rangoon exercises under the Burma Courts Act insolvency-jurisdiction in the 
towns of Rangoon, Maulmain, Akyab and Bassein. We do not think it ent that any other 
Courts should exercise such jurisdiction concurrently with him. We have expressly 

~ excluded all Courts situate in such towns from the operation of chapter XX. ye 

22. Where a pauper’s suit is dismissed for non-appearance of either party, we have em- 
powered the Court to order him to pay the fees which would have'been paid by him if he had 
not been itted to sue as a pauper. ray 

28, We have amended section 456 of the Code so as to provide for obtaining an order for 
the appointment of a guardian ad litem upon application by the plaintiff ; and where there 
is no other person fit and willing to act as such guardian, we have authorized the Court to 

int any of its officers. ss : a 

24, We have substituted for section 555 a section providing that in all cases the appellant 

s sie 


8 begi a 















25. We have made section 560 of the Code provide for the cases when notice is 
on the respondent, as well as for those in which he was prevented from Vera 
26. We have amended section 582 of the Code, so as to’preclude ul 
Appellate Court is bound (so far as may be) to perform the duties, as well’ : 
exercise the powers, of the Court of first instance. . Ee ae 8 iN A 
27. In section 584, clause (a), we have omitted thie words “some specified,” which ha 

_ held. by. some to limit the ‘law’ there mentioned to a statutory nent, and 
“ a Pang appellant to express in formal terms the rule which he alleg¢ 
ae Vi oe ” he ey ; +h 
. . 28. We think that appeals should lie from orders under section 57, clause. 
plaint on the ground that the suit has been instituted in an jourt 5 
under section 18 refusing an application to set-aside a sale of imm 
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orders under section Pras as to r 
ve 6 %, 80 as to exempt from arrest, under the Code the’ parties to ee. 
before a tribur nee or can «0 that it has, jurisdiction, — 
chtfrs, revenue-agents witnesses w! going to, attending or returni 
This will include not only civil Courts, but crmninal Courts, Courts-marti 
arid aeeords with the existing law of er pve 
ns 223—229 seem to provide sufficiently for the execution of decrees. We have 
ore limited section 648 to arrests and attachments made otherwise than in execution, and 
_ provided for the rolease of any person arrested under that section who furnishes security for his 
ap] » before the Court that issued the warrant. 
31. We have added to section 649 a paragraph — for the execution of the decrees - 
ourts which have ceased to exist, as for neat where a Court of Small Causes is abolished 
_» by the Local Government under Act XI of 1865, section 8, or where a Munsif invested 
with Small Cause jurisdiction, having passed a considerable number of decrees, is transferred to 
~ another Munsifi, and his successor at the particular Munsifi at which this jurisdiction was 
exercised has not been invested with similar jurisdiction. ‘ 
_ 82. We have inserted after section 650, a section providing for the service of foreign 
‘summonses when issued either by Courts. established by the Governor General in Council, or 
by Courts to which the Governor General in Council has applied this provision. 
= 33. We have amended the second schedule, so as to extend to the Small Cause Courts in 


~ sections 2238—229, as to execution of decrees ; 
._, section 860, enabling the Local Government to’ invest any Court with insolvency- 


_ chapter XXXVI, as to Receivers ; and 
,, sections 528, 524, as to filing in Court agreements to refer to arbitration, and sections 
525, 526, as to filing awards 


made on reference without the intervention of a Court. 4 
34. We have made several corrections of clerical and typographical errors which need 
not be specified. 


35. Lastly, we have amended the Registration Act, by inserting a clause providing that a 4 
copy of every certificate of sale of land granted under section 316 of the Code shall be sent to 9 
the local registering officer, who will file it in his Book No. 1. We have also taken the oppor- Be 
tunity to amend three trifling errors in this Act, one of which is a misprint. And we have | 
‘amended the Limitation Act, by inserting in its second schedule articles providing respectively 
for applications under sections 868 and 371 of the Code. 


_ 36. We recommend that the Bill thus amended be rag The Bill and Statement of " 
Objects and Reasons have been published in English in all the local Gazettes except those for 
Assam an] Ajmer. They have een ublished in the vernacular in all the Gazettes except 

those for the Central Provinces, British 


Burma, Assam and Ajmer. We do not think that 
the Bill has been so altered as to require republication, 













































WHITLEY STOKES. ° 
A. J. ARBUTHNOT. i 
T. H. THORNTON, : M 
G. H. P. EVANS. | 
G. C. PAUL. 


iG F. R, COCKERELL. 
The bth March, 1879. 
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to Chief Commissioner, Central Provinces, No. 8211-152, dated 
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"y to Commissioner, Mysore, No, 3477-6J, dated 7th August, 1878. 

for Birdr to Resident, Haidarabéd, No. 6B, dated 18th August, 1878, 

01 on Administration of Civil Justice in Lower Provinces of Bengal and in 

n 1877, 

Field, Esq.; District and Sessions Judge, Burdwan, dated 13th August, 1878, 
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from Home Department, No, 1144, dated 28th August 1878, and enclo- 
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From K, Krishna Rio, dated 23rd September, 1878, : 
District Judge, South Canara, to Hon’ble Whitley Stokes, No. 62, dated 27th Se ; 
1878, and enclosure, 
» Officiating Registrar, High Court, Caleutta, No. 1425, dated Sth Ta 
enclosures. 
Junior Secretary to Chief Commissioner, British Burma, No. 1439-871, a 
September, 1878, and enclosures We ele 
» Vinayekréo Harichand, Attorney, High Court, Bombay, to Hon’ble Whitley | t 
dated 5th October, 1878. fompie t 
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“ Hone, C. Tanes, Judge, High Court, Madras, to Hon’ble Whitley stk, ated 
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» Pandit Sara) DEG Lahore, dated 1st October, 1878. aes 
3 Ofheestine, eee ecretary to Government, Panjéb, No. 964C, dated 17th October, a1 “i878, 
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» Officiating Secretary to Government, Panjéb, No. 1053C, dated 80th October, 10h, 
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» Hon’ble M. Melvill, Judge, High Court, Bombay, dated 5th November, pity in Ses 
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and enclosure. 

Note by Hon’ble Mr. Justice Turner, dated Ist February, 1879. 

From onoesey Secretary, British Indian Association, dated dated 20th Fitwey, 1s, sd 
enclosure. 
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Secy. to the Govt. ne 












pet MEENA cin 
A Bill to amend the Code of Civil Procedure, the 
j 7, asi Act, 1877, and the Limitation Act, 

Waernas it is expedient to amend the Code of 

Preamble. Civil Procedure; It is here- 
__ by enacted as follows :— 

1. The following we i ~ said _—_ shall 

Repeal of certain repealed (namely) :— 
dowel Akers,” ‘Tn'eection 4, the words and 
fi “The Panjab Courts Act, 1865,” and 
7 Panjab Appeals Act, 1873 :” 

In section 5, the third sentence : , 

In section 51, the words “with the permission 
of the Court :” 

In section 52, from and including the words “and 
when he makes it out of Court ”’ to the end: 

In section 61, the words “ bill of exchange or 
other ;” 

In section 64, the words “or as soon there- 
after as may be practicable :” 

In section 80, the words “or to receive the 










3. In section 13, Explanati 
Amendment of sec- “ confesses 
tion 18. mitted” sh 
and to the sanfe section, the fol 
























land-holders and their tenants or 
be deemed, as regards the title to 
property, in respect of which the 
a Court -of competent jurisdietic 
meaning of the first paragraph of 





















copy of the summons :” arising out 
y section 131, the words “in whose plaint, Po icags 9 wee the 


written statement or affidavits reference is made 
to any document :” 

In section 199, the words from and including 
“and in” to the end : 

In section 224, the word “ therewith :” 

In section 230, paragraphs three and four, the 
words “unless the Court is satisfied that on the 
' last preceding application due diligence was used to 
procure complete satisfaction of the decree; and 

the order of the Court granting any such sub- 
sequent application shall be conclusive evidence 
that due diligence was used to procure such satis- 
faction. And no such subsequent application shall 
be ages he 

n section 246, clause (e) and the letters (7) 
and (9) : 

In section 259, the words “and keeping the same 
under attachment until the further order of the 
“Court: ” 

In section 339, paragraph three, the words 
“to the proper officer of the Court :” 

In section $41, the word “ third :” 

In section 353, the- words “ within three months 
from its publication,” and “ within three months 

from the publication of the schedule :” 
~ Tn sections 407 and 408, the words “ upon. such 
examination :” 

Ih section 584, clause (a), the words “ some 
8 4 : 
- In section 588, clause (/), the words “of the 
same nature with appealable orders made in the 
course of a suit :” in the same section, clause (r), 
the figures “481 :” ie 

In section 688, the figures “ 261 :” 


shall be substituted : in the same se 
two, for the word “for” (in ‘each 
where it occurs) the words ‘in respect 
be substituted ; and in the same on 
three, for the word “ claim,” the wor 
action” shall be substituted. : 
5. To section 44, the following words shall be 
added foal “or are 
Amendment of section guch as was entitled to, or 
“ liable for, jointly with the 
deceased person whom he represents,” 
6. In section 45, for iph one, 
shall be subst 
Amendment of section - “ Subj to 
tained in section 44, 
plaintiff may unite in the same suit several causes 
of action against the same defendant or the same 
defendants jointly, and any plaintiffs ‘causes 
of action in which they are jointly in 
the same defendant or the same defe r 
may unite such causes of actio 
in the same section, r 
word “defendant,” the a‘ 
quent stage of the suit, if the 
be inserted. 
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7. In section 50, for the word “ 
Amendment of section of the ( 
50 the wor 


be substituted: 


Amendment of sec- 
tion 51. 








added 






in the second schedule, the words and figures ‘ 

* section 648 (so far as relates to arrest) .” vi shear that, if the. 
2. {n section 2, for the definitions of “ judg- Sr TaEe, : a 
* “ment ” and ‘ deoree,” the fly wba hoe A me 


Amendinout of #e- following shall be substituted 


tion 2, 3 . 














paragraph one, for the words 
: ument,” the words 
ie, specified document” 
bal We edbétituted, 
oT aac of Tapia vcs 
ees (in each ep) in w 
‘section peated the word “ pro- 
duction” shall be inserted. 
189, for the words ‘ the produc- 
tion of which has been called 
nent of section for under section 138 and 
which has not been produe- 
words “which should have been, but has 
n, produced in accordance with the require- 
mn 188 ” shall be substituted. 
207, for the word “suit,” the 
: word “ decree ” shall be sub- 
section stituted ; and for the words 
Mice “or numbers” to the end, 
words shall be substituted (namely), 
al ria record of ae or sur- 
the decree shall specify such boundaries or 
numbers.” 
1%. In section 211, for the words “land or 
a cin ae ‘ other,” rs words ? nord Te- 
covery of possession of im- 
_ moveable” shall be substi- 
212, before the word “ im- 
“the recovery of possession 


E the following words shall 

cua hes (namely): “ Ev: 

| order relating to costs 

_.. under this Code and not 
deer » may be executed as if it 

oo ’ 

for the words “ Native 

h ince or State in India,” 

__ the words “ Foreign Prince 













































22. In sections 286 and 237, for the words “Tf 


x tment of ; ~ lication be,” the words 


er an application is ~ 
ee made” shall be substituted. 
23. In section 244, clause (c), — ~ word 
* execution,” the words “ dis- 
Amendment of section . . 
charge or satisfaction” shall 
oe be inserted. 
24. In section per the mec tegme ey the 
ollowing substituted 
— ee section (namely), “The Court on re- 
y ceiving an application for the 


execution of a decree shall ascertain whether such of 
the requirements of sections 235, 236, 237 and 238 
as may be applicable to the ease have been complied 
with, and if they have not been complied with, 
the Court shall reject the application, or return it 


for such compliance, or allow it to be amended 


then and there.” 


25. In section 246, for Explanation I, the fol- 

Amendment of section rib shall be substituted 
246. ~ (namely) — 

“ Explanation I—The decrees contemplated by 
this section are decrees capable of execution at the 
same time and by the same Court.” : 

In Explanation II, after the words « ee or 
as,” the words “in respect of judgment-debts due” 
shall be inserted. 


26. For the second paragraph of section 259, 

Amendment of section the following shall be sub- 
259. stituted :-— 

“When any attachment under this section has 
remained in foree for six months, if the judgment- 
debtor has not obeyed the decree and the decree- 
holder has applied to have the attached pro rty 
sold, such property may be sold, and out of the 
proceeds the Court may award to the decree-holder, 
in cases where any amount has been fixed 
under section 20/8, such amount, and, in other cases, 
such compensation as it thinks fit, and shall pay 
the balance, if any, to the judgment-debtor on 
his application, 

“Tf the judgment-debtor has obeyed the decree, - 
and paid all costs of executing the same which he 
is bound to pay, or if, at the end of six months 
from the date of the attachment, no application 
to have the property sold has been made and 
granted, the attachment shall cease to exist.” 


27. In section 260 in the first h, after 
Amendment of section the words “ the rmance 
260. of,” the words “ or abstention 
from ” shall be inserted ; and for the second para- 
ph the following paragraphs shall be substituted" 
{aamely) :— 
“ When any attachment under this section has 
remained in force for one year, if the judgment- 






debtor has not obeyed the decree and decree- 
holder has applied to have the attached property 
sold, the property may be sold, and out of the ie 
ceeds the Court may raged yg” ra 
such compensation as it thi t, and may pa 

the balance, if any, to the judgment-debtor it 
application, ‘ 



























the date of the attachment, no application to 
have the property sold has been made and granted, 
the attachment shall cease to exist.” Ea 


28. In section 264, after the words “ the same,” 


the words “and not bound b: 
the decree to relinquish suc 
oceupancy ” shall be inserted, 


Amendment of section 


29. To section 265 re following words shall be 

ded (namely), “and accord- 

ae mendment of section i +o the rules for the time 

being in force for the parti- 

tion, or the separate possession of shares, of such 
estates.” 

80. For the last para- 
graph of section 268, the 
following shall be substituted 
(namely) :— 


Amendment of section 


“In the case of the salary of a public officer or 
the servant of a Railway Company, the attach- 
ment shall be made by a written order requiring 
the officer whose duty it is to disburse the salary 
to withhold every month such portion as the Court 
may direct, until the amount of the portions so 
withheld is equal to the amount remaining due 
under the decree. 


* A copy of every such order shall be fixed up in 
a conspicuous part of the court-house and shall be 
served on the officer so required. 


‘Every such officer may from time to time pay 
into Court any portion so withheld, and such pay- 
ment shall discharge the Government or the Rail- 
way Company, as the case may be, as effectually 
as payment to the judgment-debtor. ” 


31. To section 289, paragraph one, the following 
words shall be added, namely: 
“and a copy thereof shall be 
fixed up in the Court-house ;” 
and in section 290, for the words “ notification has 
been affixed ” the words “copy of the proclama- 
tion has been fixed up” shall be substituted. 


$2. In section 291, for the first eight words, the 
following shall be substituted 
Amendment of section (namely): ‘The Court may 
=k. in its discretion adjourn any 
sale under this chapter, and the officer conducting 
any such sale; ” and in the same section, after the 
proviso, the following sentence shall be inserted 
namely : “ whenever a sale is adjourned under this 
section for a longer period than seven days, a fresh 
proclamation under section 289 shall be made, unless 
the judgment-debtor consents to waive it. 


83. To section 294 the 

Amendment of section ¢o)owing paragraph shall be 
294. 

added (namely) :— 

* When a decree-holder purchases, by himself 
or through another person, without such permis- 
sion, the Court may, if it thinks fit, on the appli- 
cation of the judgment-debtor or any other person 
interested in the sale, by order set-aside the sale ; 
and the costs of such area and order, and 


any deficiency of price which may — on the 
re-sale, and all ex; attending i be paid 
‘by the decree-ho Sadia sg 
84. In section 295, first i 
Amendment of section words “ 
a8 such?’ shall be inserted. 


Amendment of section 





, after the 
1 not,” the words 


















in section 276,” shall be inserted 
paragraph, the following 
(namely) :— | 
“ Provided also that no mort 
under this section shall become — 
has been confirmed by the Court.’”” 
36. In section 

ne en the word yy 
words “in e3 

decree ”’ shall be inserted. 


37. To section 316 the following | 
be aldae 


Amendment of section . aD ely ) 24 
the title to the 
mes shall be deenet eee 


him from the date of such certificate? 





Substitution of sections ry 
823 the 

for sections 322 and 323. tis shall: to a 
(namely) :— oa 


“322. Whenever the execution of a decree, not 
Procedure of Collector being a decree ordering the 
when execution of decree sale of immoveable property 
80 transferred. in pursuance of a contract 
specifically affecting the same, but being a decree for 
money in satisfaction of which the Court 
the sale of immoveable property, has been so trans- 
ferred, the Collector may either proceed as the Court 
would proceed under section 805, or, if he has 
reason to believe that all the j ent of 
the judgment-debtor can be discharged without a 
sale of the whole of such property, he may pub- 
lish a notice in the language of the distri i 
upon all persons holding decrees against the judg- 
ment-debtor to notify in writing to the Collector, 
within sixty days from the date of such publica- 
tion, the existence of such decrees, the r i 
dates thereof and the sums cmnateie Alar teases 
respectively. Ve sep 
“Such notice shall be published by being 
in the court-house of the Court which made the 
order under section 804, and at such other places 
(if any) as the Collector thinks fit. 


“ 323. The Collector shall ascertain the sums 

Powers of Collector in remaining due on such de- 
Such cases. crees respectively, and may 
then (notwithstanding any order under section 304, 
but subject to such rules as may from time to 
time be made in this behalf by the Control- 
ling Revenue-Authority) raise the A 


thereon according to the decree under which it 
due, or, if the decree makes no pro as 
interest, then with interest (if an 
as m Neer fit— ‘ 3 
“(a letting in perpetuity, 
payment of a premium equivalent | 
the whole. or any part of the pre 
the sale has been ordered: or 
“ (6) by mortgaging the whole 
such property: or * 





































14. To section 349 the followin 







of such property, the Col. 
the powers of its owner. 


letting or ent under 
continues, the j ent. 
ntative in interest shall be 
, charge, lease or alienate 
or managed or any part thereof,” 
381, paragraph two, for the words 
section and figures “the Specific 
Relief Act, 1877, section 9,” 
ure “Chapter “V” shall be sub- 
the same section the followin 
be added ely), “ Every mm 4 
ye same force as a decree and 
to the sameconditions as to appeal 


cient security that will 
appear when called upon.” 


45. In section 857, line one, for the figures 
“355,” the figures and word 
Amendment of section 851 or 355” shall be sub- 
esr ae. 
46. To section 360 the followin paragraph shall 
be added fouunly) ae Nothing 
Amendment of section in this chapter shall apply to 
$80. any Court having jurisdic- 
tion in the towns of Rangoon, Maulmain, Akyab 
and Bassein.” 
47. In sections 361, 362, 363, 865 and 368, 
Amendment of sec- for the words “case of ac- 
ites 9,38, 362, 368, 365 tion” wherever they occur, 
any le 


shall be substituted. 



















In se first paragraph, for the 
Amendment of section word “ defendant,” the word 
se. the ent-debtor ” shall be 

5 an e other paragraphs, the fol- 
be substituted (namely), “ If after ex- 
applicant it appears to the Court that 
eause for making the application, 


oon to investigate the matter 
tt finds that the ground mention- 

of this section exists, it 
that the applicant recover 


the and if it does not find 
said, it shall dloming the application. 
“Tn hearing applications under this section, the 
shall confine itself to the grounds of dispute 
» 


“The party against whom an order is passed under 
tas institute a suit to establish me 
ight which he claims to the present possession o 
> the ty; but subject to the result of such 
suit, if any, the order shall be final,”’ 

41. For section 833 the following shall be sub- 
te eee #: _, Stituted (namely), ‘Nothing 
o_o, in section 481 or 332 applies 
ri to a person to whom the 
rte the property after 
of the suit in which the decree is 


835, for the first h, the 
taming teal tk 

(namely) :— — 

of any such property is re- 












48. In section 364, paragraph one, and section 

366, paragraph one, after 
Amendment of sections the word Ih” the words 
reigheanse “within the time limited by 
law” shall be inserted; and in the latter section, 
paragraph one, for the words “ Court may,” the 
words “ Court shall, on the application of the de- 
fendant,” shall be substituted. 














49. In section 373, paragraph one, for the 

Amendment of sec- Words “for the part,” the 
tion 873, words “in respect of the 
oe , get shall be substituted ; 
and to paragraph two, the words “or -in respect 
of the same part” shall be added, 


50. In section 877, for the first seven words, 
the following shall be sub- 
‘ pinot of section stituted (namely), “Notice in 


writing of the deposit shall 
be given through the Court.” 



























51. In sections 884, 477 and 483, after the 
word “affidavit,” the words 


Amendment of sections <* or otherwise ” 5 in- 
384, 47 and 483, aa bee 











52. In section 406, for the word “ shall,” the 


words “ may if he thinks fit”? 
Me ee te ehalibe-eubddionaa 






53. In section 412, after the word * dispau 










be inserted. 


54. In section 413, for the word “ Refusal,” the 
words and figures “ An order 
of refusal made under section * 
409” shall be substituted, 


» In section 424, after the words “against 

3 a public officer,” ths Sonal : 

eee ‘‘in respect of an act purport= 

Te ee: ing to, mie i 
official capacity” shall be inserted ; and i 

428 and 429, after the words “ public officer. 
words “in respect of such act as aforesaid” 


Y Any person, other than the red,” the words and figures 

preraer an good. faith Le right Amendment of section Lor if the suit is dismissed 

thereof, or, if in delivering | 412. under section 97 or 98” shall 
‘Such person is dispeanessed 


Amendment of section 
418, 





of the same section, 
ie word “ final”? shall 











words shall be 
added (namely), “ or release 
5 Ataier section him on his furnishing suffi. « 


the words “right to sue” 


















56. In section “a t 

Amendment of section ed ( ), ts 
sil concerning property vested 
in a trustee, executor or administrator, when the 
contention is between the persons beneficially in- 
terested in such property and a third person, the 
trustee, executor or administrator shall represent 
the persons so interested, and it shall not o inarily 
be necessary to make them parties to the suit.” 


57. In section 456, for the words “in the name 

Amendment of section of the minor,” the words “in 
456. the name and on behalf of 
the minor or by the plaintiff ” shall be substitut- 
ed ; and to the same section the following paragraph 
shall be added (namely) : “ Where there is no other 
person fit and willing to act as guardian for the 
suit, the Court may appoint any of its officers to 
be such guardian, provided that he has no interest 
adverse to that of the minor.” 


58. In section 481, afterthe word “ decree,” the 

following words shall be 

Amendment of section inserted (namely) »* Ot if, 

#61. pending the suit, he becomes 

able to give security for his appearance as aforesaid, 
until he gives such security.” 


59. In section 488, after the words “ portion 
of his property,” the words 
“within the jurisdiction” 
shall be inse 


60. In section 484, after the word “suit,” the 
words “or that he has with 


Amendment of section 
483, 


Amendment of section 
or diction of the Court, leaving 
therein property lhelonging to him” shall be 

inserted. 

«61. In section 497, clause one, for the words 
* “the injunction,” the words 
“an injunction which it has 
granted” shall be substitut- 
ed. 


62. In section 523, para- 
graph three, for the words 
“any of,’ the word “all” 


Amendment of section 


Amendment of section 
523. 


shall be substituted. 


68. In section 544, for the words “decree 
” ci 
aaepeeees ooo rae Mcndes ei og “ — 
stituted. 


64. For section 555 the 
sgimendwent of section following. shall be  substi- 

3 tuted (namely) :— 

“§55. On the day so fixed, or on any other day 
to which the hearing may be 
adjourned, the ap t 
shall be heard in support of 
the appeal. The Court shall then, if it does not 
dismiss the appeal at once, hear the respondent 

inst the appeal, and in such case the .appellant 


against 
shall be entitled to reply.” 
65. In section 560, for the-words “ it be proved 
that the ivan scr K 
eeenen = eeeee, the words “he satisfies the 
3) 5 Court that the notice was 
Se not duly served, or that he” shall be substituted. 
66. In section 561, after the word “notice,” 


Right to begin, 





such intent quitted the juris- | 


Awendment of section the words “ i ‘. ” ; 
sol. pesemate eo in writing ” shal] 












, TWieeodwent of section 
666. 


shall be substituted, ; 

_ 68. For the first ph of s 

Parag of section panes 3 om 
3 Court Saal 







“ on” 









under this chapter, the same powers, ; 
form as nearly as may be the same d 
per a eee 99, by this Code on 

original jurisdiction in respect of suits LD 
under chapter V.” on 


69. In section 584, clause 
Amendment of’section eS may,” 4 


a shall'be inserted. 
70. In section 588; for clause (¢), the follor 
Amendm shall be peli lve bsiehn 

— ont of section ~'« (¢) orders ese (namely): 

3 under section 53, “ogy a) 

or section 54, clause (2), or section 57:2 


_ after clause (/), the following clause shall be 
inserted (namely) :— i 

“ (ff) orders rejecting applications under 
tion Ye for an order 43 set-aside a nate 
ex parte :” Deep 

to clause (4) the following words shall be added 
(namely), “and orders under section 170 for the 
sale of attached property :” rors 

in clause (7) for the word and figures “ secti 
244,” the ‘lowing words and figures shall be oe 
ee (namely), “ sections 230, 231, 232, 234 and 

to clause (m) the following words shall be added 
(namely), “and orders under section 813 refusing 
an application to set aside a sale of immoveable 
property :” 

And to section 588 the following words shall be 













=) Da See 





Cao 


“ 


| added (namely) : 
“except in the case of against orders 
under sections 230, 231, a5) A 284 and 244, in 


which case a second appeal shall lie, and shall, in 
the case of appeals now pending, be deemed to have 
lain, on any of the grounds mentioned i 
584 and on no other grounds, 
“The provisions contained in chapter XLI shall 
apply, so far as may be, to all second. appeals 
under this section, and to the execution of orders 
passed therein, But save as aforesaid, no order © 
mentioned in this section shall be deemed to be a 
decree within the meaning of that chapter.” 
71. In section 638, for the ‘ 
“16 and 17,” the figures — 
amin Mt aati and word “ 16, 17 and 19” — 
shall be substituted : 










the last ph after the word * any,” the words 
“Judge of a” shall be inserted; and the word 
“its” shall be omitted, = 


Amendment of section — 


sections 256 and 643, where any 
















sees i 7 
es 8 e 
provisi wa this ‘Code. not 


is situate outside the 
‘limits of its jurisdiction, the Court ma: 
ra a issue a warrant of arrest or m 
an ch of attachment, and :” 


and to the same section, the following words 
shall be added (namely), “unless*the mn ar- 
rested furnish ‘sufficient security for his appear- 

ipa that Court, or (where the case is one 
XXXIV) ‘tor satisfying any decree 
against him by such Court, 
oe the Court making the 












Nea ph shall be 
ed (namely) :— és 

» the expression ‘ Court 

a me words to that effect, 

there be ‘erie J repugnant in 

be deemed to include, where the 

cere i — in appeal, the 

opm decree sagan which 

ae preferred and, where the Court 

yi the decree to be executed has ceased 

‘exist, Court which, if the suit wherein 

pore ot passed were instituted at the time of 


application for execution of the decree 
soalitert jurisdiction to try such suit.” ; 


men After section 650 the ee shall be 
Service of foreign inserted (nam 

monses, i eer ~ e00A. mc ee issued 
by any Court situate be- 

yond the limits of British India may be sent to 
the in British India and served as if 
| they had been issued by such Courts ; provided 
that the | issuing such summonses ‘have ‘been 
established by the authority of the Governor 
Se at e Governor General 
z Psat cee notification in the Gazette of 

dadlated the Sok ape of this section to 


FERS. 
mun } 


: 





Ee 


Be eEte 
i 


i 


| 
| 
: 


Hii 


to 


76. chi 652, after the words “ connected 


Amend et section With,” the words “ its own 
*. procedure or” shall be in- 





, 
» 


Bas 
2 









In the first Peay silasn third, on 
1 “ XT of 1865,” for the eae 
- . and word “ 11, 
vt ee fer va eG a pres tear 
__ Norde of seotio ae 19," shal be enbatitn 


ace In the second sched- 
200," the tiger 223” shall 
and figures “Chapter XXI,” 


‘ Chapter XX, section 360— 
‘Courts with insolvency- 


























". To section 649 the 





con pg 
before re emt 


fot mmove- 
Ce rola gr of 


“receivers” shall be inserted : 


for the tenes “O22,” the figures “ 526” shall 
be substituted. 


79. In the fourth schedule, in form No. 172, for 

bw woes “seven” in each of 

@ places where it occurs, 

ae aman coma the word “ ten” shall be sub. 
stituted. 


80. In the preceding sections of this Act, the 
“ ? 
eas tae! words “ section” and “ sched- 


ule” respectively mean sec- 
tion of, and schedule annexed to, the said Code. 












And whereas it is also expedient to amend the 
Indian Registration Act, 1877, in manner _herein- 
~ea appearing ; It is hereby further enacted ‘as 
follows :— 


81. In section 35 of the same Act, after the 
words “ person appears,” the 
Amendment of ActIIL words “to the registering 
id a rasa officer” shall “be inserted ; 
and after the words “ refuse to register the docu- 
ment,” the words “as to the person so denying, 
appearing or dead” shall be inserted. 


82. In section 51 of the same Act, for the 


Awendment of section figures “87,” the figures 
LS RGF aha. the auhelneee 


83. In section 83 of the same Act, for the 
ance f words “Subordinate Magis. 
ee ot ta hae date 
“ Magistrate of the second?! 

shall be substituted. 


84. To section 89 of _— 
same Act, the followii 
shall be added (nam af _ 

“Every Court granting a certificate under sec- 
tion 316 "ot the Code of Civil Procedure shall send 
a copy of such certificate to the registering officer 
within the local limits of whose jurisdiction the 
whole or any part of the immoveable propert 
comprised in such certificate is situate, and io 
officer shall file the copy in his Book No. 1.” 


Addition to section 
89. 


And whereas it is also expedient to amend the 
Indian Limitation Act, 1877, in manner herein- 
pend appearing ; It is hereby further enacted as 
follows :— 


85. In the second schedule to the said Indian Lim- 
Amendment of Act itation Act, 1877, after 
ae of 1877, schedule clause 171, the followi 


clauses shall be  inse 
(namely) :— 

“171A.—Under — 368 Sixty days,..{ The date of 
of the same Code, to have the defend- 
= wed go me sho of a ant’s death, 

defendant made a 
rer vol 

“171B.— Under section 371 | Ditto «| The date of 
of the same Code, for an order theorder for 
to set aside an order for abate- tor — 
ment or dismissal. es 


D. FITZPATRICK, 
Secy, to the Govt. of India, 


Mt. 


te 
if 
rs 
rah 
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[First publication.) _ 


athe followin prelimiaily Seport of Select Coutmittes, Sogdther 
by thon, was presnted estike Council of the Governor General of India 


making Laws and Regulations on the 19th March, 1879 :— 


Wt, the undersigned Members of the Select Committee to which the Bill c 


From the Hon’ble H, 8. Cunningham, dated 7th October, 1878 (Paper No. 1). 


B, 168 epee to Hon’ble T, H, Thornton, dated 26th October, 
18 ‘0. 2), 

Seereta is Tainoemaak, North-Western Provinces and Oudh, No. 8198 A, 
dated 28rd October, 1878, and enclosures (Papers No. 3). 

bie rd Collector, Dhéké, No. 835, dated 12th October, 1878 (Paper 

0. 4). 

Chief Commissioner, Ajmér and Merwéra, No. 795, dated 20th November, 
1878 (Paper No. 5). 

Secretary to Chief Commissioner, Mysore, No. 6653J-12, dated 18th 
November, 1878 (Paper No. 6). 

Secretary to Government, North-Western Provinces and Oudh, No. 8475A, 
dated 29th November, 1878, and enclosures (Papers No, 7). 

Secretary for Birr to Resident, Haidardbéd, No, 11 B, dated 18th Decem- 
ber, 1878 (Paper No. 8). 

Assistant Secretary, British Indian Association, dated 19th December, 







alluvi 





posed 
prewole'seha tate 





formed ite several hc 
ings should be made ra\ 
among the owners in pr 






1878, and enclosure (Papers No, 9). tion to their respecti 
» Auistant Secretary to Chief Commissioner, British Burma, No, 2682-245, goes, an eA y 
dated 21st December, 1878, and enclosure (Papers No. 10). EA . 
» %G.W. ykes, Esq., Advocate, High Court, North-Western Provinces, dated ™erely | those 
22nd October, 1878 (Paper No. 11). holders. If, nple, 
» Secretary to Government, Bengal, No, 55, dated 7th January, 1879, and there were threesuch owners, 
enclosures (Papers No, 12), A, BandC whose of ieee 
» Secretary to Government, Panjdb, No. 820, dated 20th January, 1879, and hid ? ar A 
enclosures (Papers No. 13). tive fron 


Assistant Secretary to Chief Commissioner, Central Provinces, No. 399-15, 
dated 23rd January, 1879, and enclosure (Papers No. 14). 

Secretary to Chief-Commissioner, Assam, No. 104T, dated 27th January, 
1879, and enclosure (Papers No. 15). 






yards, 200 dag 
8, s. 800 
yards, it was intended that 
A should take one-sixth 






of the whole area of the 
island, B one-third and © 
one-half, and this division 


either by private ‘ 
ment or in d 
by a suit for 
has, pri” 
urged to preclude 
gation and discrepaney 
ractice, the Bill should, at least in the case of land forming in rivers, contain rnles not 
r giving the areas, but for defining the plots, to which the several riparian owners 
- enti For this purpose rules have been su ted both by the Board of Revenue of th 
‘Lower Provinces and the High Court at Fort William, the former pro ing that the alluvi 
should be divided by right lines perpendicular to the extremities of the frontages, the latter 
proposing a division by right lines bisecting the angles made by perpendiculars drawn from 
the extremities of adjacent frontages. But it will be seen on examination that under — 
i to more 
those 


» Réjé Harbalab Nérayana Singh, dated 10th January, 1879 (Papers No. 
1 


» Secretary to Government, North-Western Provinces and Oudh, No. 267, 
dated 4th February, 1879, and enclosures (Papers No. 17). 
» Secretary to Government, Panjab, No. 469, dated 8rd February, 1879, and 
enclosures (Papers No. 18). 
= ditto ditto, No. 688, dated 18th February, 1879, and enclosure 
(Papers No, 19). 
Despatch from Secretary of State for India, No, 8, dated 6th February, 1879, and 
enclosure (Papers No. 20). 
From ae ard High Court, Calcutta, No. 400, dated 10th March, 1879 (Paper 
‘0. 21). 











be 


i 


of these plans, alluvial lands formed in the bend of a river would sometimes fal iore th 
one estate, and further provision would then be required for a rateable division of thos lands 
between the owners of the estates concerned. The subject is one of no small difficulty ; but it 
seems to us that the following rule, which is said by a distinguished Settlement-officer (Mr. 
Thbetson) to be practically the rule now in force in the Panjéb, and which is recommended 
for wo by the Government of that Province, solves the problem satisfactorily and 
completely :— Lite Nas 
R Where from natural causes an island or other land is formed in or on the 
river, either by accumulation of material or by recession of the river, 
_ frontage on the river is entitled to so much of the land as is included by. his fr 
thread of the stream and lines drawn riverwards from the ends of such frontage to 1 
thread of the stream in a direction normal to such thread. Saye 
[The term “normal,” we may observe, is here used instead of “ perpendicular, 
thread of the stream may be a curve. It is obvious that in such case several. no) 
possibly be drawn from the same point, and that these normals may be either of | 
of the same length. The rule, therefore, proceeds as follows :—] . : 
‘Where more than one such normal ean be drawn from ‘one and the same 
fron and each of such normals is of different length, the shortest of such n 
deemed to be the including line ; and where more than one such i 
each of such normals is of the same length, the line bisecting the an, 
positions of the shortest normal shall be deemed to be the including 
Tt will be seen that the above rule es not only to alluvion depo: 
two contiguous holdings, but also to is Incidentally, this hav 
mg material the often difficult question whether a new | t is an island 
8. The above is the chief substantial alteration which we have made 
ROW Proceed to specify the minor changes which we deem desirable, 

























tidal portion of rivers like the Hugli are many islands which are 









tion of “i ” We have therefore added to that definition the words “throughout the 
son To fix with more precision the time at which, for the np oa of the Bill, an alluvial 
island is first formed, we have provided that it must be capable of being employed for cultiva- 
tion, pasture or useful » such, for example, as the sapply of reeds or brush-wood. 
The question of faufla iity will thus be decided after un island noth formed becomes, as the 
Privy Co \ it, “valuable and usable.” ; 
6, Where any formation takes place on a site of which the Government is proved to be 

the owner, we have declared that the Government is entitled to such formation. 
7. In the case of land formed on the shore of the sea or of a lake and in that of an island 
formed in the sea or a lake, we have provided that the distribution in proportion to the frontage 
ted by such officer as the Local Government may appoint 
(consistent with the proposed Act) as the Local Government 

may from time to time prescribe. 


8. We think that, to entitle the Crown to alluvial islands, the channel between the island 
and each bank or shore should not be fordable during the dry season next after the formation. 

9. In determining the right to abandoned river-beds, we think we should have regard to 

the stream in the preceding dry season, and not to what it was immediately 
abandonment—a matter which cannot be always ascertained. In other respects, the 
division of such beds among the riparian owners will be the same as that which we 
vided in the case of alluvial lands. 
0. We have empowered the Local Government to declare, with reference to any tidal 
where, for the purposes of the proposed Act, the river shall be deemed to end and the sea 
to begin ; and we have provided that no declaration under the Act shall be cancelled or altered, 
the ious sanction of the Governor General in Council. 

11. In the Panjab the ownership of lands subject to the action of rivers is mainly regulated 
by local usage. We have ar retained the section of the Bill as introduced, which pro- 
vided that such should res; and, in certain cases, presumed to be in foree. 
But such provisions do not appear to required in Madras, Bombay, Oudh or the North. 
Western Provinces, and though local usage is saved in the Lower Provinces and Assam by 
the ion XI of 1825, there seems to be only one instance in which there has 
been any to establish it. We have, therefore, confined to the Panjab the section 
saving usage. t there is ground for the belief that even in that Province some of the local 
usages to;—including the usage known as “ the deep-stream rule”—besides bei 

ionable on economic grounds and adverse to im ial interests are more or less unsuited to 
the time and distasteful to the communities affected by them. In these cireumstances we have 
deemed it right, on the recommendation of i officers, to provide a procedure whereby 
pro aschrpal if thought expedient, be discontinued, and fixed boundaries substituted for 
varying 


i Fae 
if 
Q 


of Property Bill, No, III, sections 37 and 65, clause (e), we have not tho: it to? 
provide for such rights, beleireneen 

18. The Bill in its present form is not to be taken as expressing our final views as to all the 
difficult and important subjects with which it deals. But we think that the changes which it 
has ne are such as to render republication desirable, for the purpose of eliciting 
criticism the public and from the judicial and executive officers by whom its provisions 
will be carried into We also think that its further consideration should be stayed until 
the new Law Commission has reported thereon. We therefore recommend that the Bill as 
now amended be republished with this Report in the Gazette of India, and sent to the Local 
Governments for opinion and for publication in the local Gazettes, 

14, The Bill and Statement of Objects and Reasons have been published in English in the 
local Gazettes for Madras, Bengal, the North-Western Provinces and Oudh, the njab, the 
Central Provinees and British Burma. Publication in English has not been reported from 
Bombay and Assam. Publication in the vernacular has been reported only from Madras, 

) the North-Western Provinces and Oudh, the Panjab and the Central Provinces. 


WHITLEY STOKES. 
RIVERS THOMPSON. 
T. H. THORNTON. 
‘ G. H. P. EVANS, 
PR Ea nin tie F. R. COCKERELL. 
ee x 
ania 3 5a 





flooded by. , 
i season, but: by extraordinary springs, or not at all, in the : 
Those char ivable in the - te ae aid wield te “included in tho pi 


daries in ope estates, ; 
12. As the rights of mortgagees and tenants to alluvial lands are saved by the Transfer ~~ 





A“ Bill to Define and amend the Viw relating to 
‘alluvion, islands and “abandoned river-beds, 
Wuenreas it is expedient: to define.and amend 
i the law: relating to alluvion, 
abcege aca islands and abandoned river- 
beds; It is hereby enacted as follows :— 


I.—Preliminary. 
1. This Act may be called 


ecstigesee “The Indian Alluvion Act, 
1879 :” 
Tt extends to the whole of 
Amica British India ; 
And it shall come into 
Commencement. force at once. 


2.-The Acts, Regulation and Rules mentioned 

r in the schedule hereto an- 

Repeal of enactments. nexed shall be repealed to the 
extent specified in the third column. References 
te the Regulation and Rules so repealed, in enact- 
ments passed subsequently thereto, shall be read as 
if made to this Act. 


Interpretation-clause, 8. In this Act— 


“island” means land surrounded by water and 
capable of being employed for cultivation, pasture 
or other useful purpose. It includes such land 
arising in a river or lake, submerged in the wet 
season and visible only in the dry season; but it 
excludes land arising in tidal rivers, tidal lakes or 
the sea, submerged by the flow of ordinary tides 
throughout the year: 

“ owner” means, in the case of a bank or shore 
held on raiyatwiri tenure, the Government : in the 
case of a bank or shore forming part of land situate 
in the Presidency of Bombay and wholly or partially 
exempt from the payment of land-revenue, or held 
under a grant or lade fixing the Government 
demand in respect thereof in perpetuity, the holder 
of such land; and in the case of a bank or shore 
held. by a village-community, or by one or more 

rs of it, such community : 

“ sea” includes bay, inlet, creek and arm of the 
sea : 

“frontage” means the right line connecting 
the corners of each holding where they strike the 
sea, lake or river : 

“Thread of the stream” means (a) the 
middle line of the main«stream during the 
dry season, or, where there are two streams of 
equal depth and width, the line equidistant during 
such season from the outermost shores of the two 
streams ; (4) the middle line of the river between 
what are the shores on each side when the water 
is at its average height, neither swollen by flood, 
nor shrunk by drought; or (¢) the middle line or 
the particular channel in which the formation of 
ancient river-bed referred to occurs or is situate ; 

and a channel is said to be “fordable” when 
it does not’’exceed five feet in depth in the dry 
season next after the formation referred to and 
throughout the twenty-four hours. 


I].—Alluvial Land and Islands. 


4. Where, from natural causes, land forms 
gradually on the shore of the 

ou dice stan te'aint’ sen or. of w lake, either by 
accum' of material or 


Me 


| shore are severally the I 
ipdly nd on these often 


entitled to the land or portion so formed. 


















recession of the sea or lake, 
shore are severally entitled to 


formation ; and the partition of the 
formed shall be made by officer as_ 
Government appoints in this behalf, and in 
ance with such rules, con t with this 
the Local Government. may ime 
prescribe : : Sot ore 
Provided that, where the land or any ; 
thereof forms on a site whieh is proved CAuce 


to the Government or a private: , the Goy- 
ernment or such owner, as thee thay be, is 4 
) 


5. Where an island is formed, fos aap 

e causes, in a river, the sea 

enoyhy ouuin or a lake, either accu- 

mulation of material or by 

recession of the sea or lake, if the island is 

separated from each bank or shore by a channel 

not fordable at any point, the Government is 
entitled to such island : ? 

Provided that, where the island or any portion 
thereof is formed on a site which is proved to 
belong to a private owner, such owner is en- 
titled to the island or portion so formed. f 

6. If, where an island is formed as afore. 
said in the sea or a lake, the 
channels . between it and 
either shore are fordable at 
any point, the owners of the nearest shore are 
severally entitled to the island in —, to the 
frontage which they respectively have on the sea 
or lake; and the partition of the island so formed 
shall be made by such officer as the Local Govern- 
ment appoints in this behalf and in accordance 
with such rules, consistent with this Act, as the 
Local Government may from time to time pre- 
scribe. 

7. Where, from natural causes, an island or other 
land is formed in, or on the 
bank of, a river, either by 
accumulation of material or 
by recession of the river, and the Government is 
not entitled thereto under section five, each owner 
having a frontage on the river is entitled to so 
much of the land as is included by his frontage, 
the thread of the stream during the dry season 
next after the formation and lines drawn river- 
wards from the ends of such frontage to meet the 
ate the stream in a direction normal to such 
t : 

. Where ber yp tg one ag —— can tage wig 
rom one the same end of any frontage 
each of such normals is of different , the 
shortest of such normals shall be deemed to be the 
including line, and where more than one such 
normal can be so drawn and each of such normals 
is of the same length, the line bisecting the angle 
between the two extreme positions of the shortest 
normal shall be deemed to be the including line. 

Provided that, where the land or any portion 
thereof is formed on a site which is proved to 
belong to the Go teor a private owner, the ~ 
Government or such Owner, as the case may be, is 
entitled to the land or pértion so formed. 

8. If a river freshly divides and surrounds, or, by 
? 


Right to other islands 
in sea or lake, | 


Right to land formed 
in, or on bank of, river. 






=. Provided Bet when the ancient bed is proved 
to have belonged immediately before the aban- 
donment to the Government or a private owner, it 
shall continue to be the property of the Govern- 
ment or of such owner, as the case may be. 

pe IV.—Miscellaneous, 

_ 10. The Local Government may, from time to 
S Powertdedare*main.” time, declare, with refer- 
nee de ge ence ‘to any river, or any 
eee, part of any river, 

(2) what shall be deemed to be, for the pur- 
poses of this Act, the “main-stream” and the 
“dry season”; and ~ 

which of the said definitions of “thread 
~ of the stream ” shill be eatned to be in force. 
_ The Local Government may also declare, with 
_teference to any tidal river, where, for the pur- 
_ poses of this Act, the river shall be deemed to end 
and the sea to begin. : 3 
Every declaration made under this section, and 
all rules made under section four or section six, 
_ shall be published in the official Gazette, and shall 
- thereupon have the force of law. And ‘no such 
declaration shall be cancelled or altered save with 
the previous sanction of the Governor General 
in Council. 
Inthe absence of a declaration made under clause 
()) as to any river or part thereof, and having the 
force of law, the first of the said definitions of 
“thread of the stream” shall be deemed to be in 


" 


aN a 





force with reference to a santa’ ted 
+ Nothing herein con- 
Serine, tained shall— 


2) affect law relating to the assessment of 
lanrvenn o the see ache or abatement 
rent; or - 











title tosuch land, island or river-bed, 

tte than that which he has to the bank or shore ; 
a ay 
holdin ted by Government, 
of 4 tas boon fixed by any sanad or 
uinent the authority of 


any acts of private persons done 

te divert currents of eauso nchretions; or 
horize | encroachments by private 

beds or channels of navigable 


‘ae ofc | ly empowered by the 

in this m removing 
eens with the 
navigation Tivers, or 
pass ge of boats by tracking on 












the direction and flow of ‘iach ‘vers andthe 
preservation and distribution of their wate pai 

12. In the territories administered by the Lieu- 

Local usage in Panié oa tatnt-Govecnor™ of the 

— Panjab, nothing herein con- 

— shall affectrany eRe and well-established 

usage respecting ight to alluvial 

land, islands or abandoned tivae beds ; but (ex- 

cept in the cases provided for by the Panjab Land- 

Revenue Act, 1871, section 16) the burden of 


| proving such~usage shall lie on the person alleging 
t: : 


Provided that the Local Government may from 
time to time (a) cause the bed of any river or 
*part of a river, together with the islands and allu- 
vial lands situate therein or adjacent thereto, to be 
surveyed and mapped, (3) appoint an offieer to 
enquire into, determine and record the rights of 
private persons and the Government, in, to. or 
over the said bed, islands and lands, and {(e) 
declare that rights so recorded shall not be affected 
by any local usage. And the provisions of the 
Panjéb Land Revenue Act, 1871, chapter IT, 
shall apply, so far as may be, to proceedings 
under this section, and the determination of the 
said rights shall be made after consideration of the 
gain and loss (if any) caused by changes in the 
course of the river fora period of twelve years 
next before the date of the survey-notification. 

13. All land and islands formed, and all river. 

Right of Crown to beds abandoned, as mention- 
alluvial lands, &¢., not ed respectively in sections 
hereinbefore —_ provided four, five and ‘nine, and not 
a vesting under any of the 
provisions hereinbefore contained, shall vest in the 
Government. 





» 


THE SCHEDULE. . 
(2). Acts or THs Governor GENERAL IN Councr. 
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‘ Extent of 
Subject. Let 
TV of 1872... | Panjab Laws Act +» | So much as re- , 
lates to Bens | 
a. 
fon aaah 
1825. aye 
XX of 1875... |Central Provinces Laws Act | Ditto.  "" 
XVIII of 1876) Oudh Laws Act | Ditto. 


(4). Bencat Reovtation. 
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CALCUTTA, SATURDAY, MARCH 29, 1879, 








te Paging is given to this Part in order that it may be filed as a separate compilation. 


ag PART V. 
‘introduced into the Council of the Governor General for making 
sire Laws and Regulations, or published under Rule 22 


GOVERNMENT OF INDIA, 








{ Second publication] 4 


The following Report of the Select Committe no che Bill to amend the Code of Civil 
Procedure was presented to the Council of the Governor General of India for the purpose 
‘of making Laws and Regulations on the 5th March, 1879 :— 


REPORT. 


the undersigned Members of the Select Committee to which the Bill to amend the 
of Civil Procedure was referred, have the honour to report that we have considered the . 
ani specified in the annexed list. Aa Sy 

In ion-clause, we have expressly declared that an order finally disposing ; 

m for execution falls within the definition of ‘decree.’ This will phon a¢ os 
has been felt in two of the High Courts. We have also provided” 7 

stamped. The use of a seal capable of producing an impression of the 
person using it is common among Natives of rank. i‘ 
18 we have added an oaienalien declaring in effect, that a decision in a suit 
rs of rent under any local law ting to landlord and tenant, shall not be deemed to 
udicata in case of suits relating to the title to the property in respect of which the rent 





















env 






‘we have provided for joining, with claims b and against a it. 
= h he was ly entitled to, or liable for, fansiy widen dasenasd 
8, ¢-9., ON & promissory note jointly executed by the deceased and the 
, the ast paragraph of section 52, so as to require the examination of the 
verification of. the plaint only when the Court entertains doubt as to the fact 


extended 108 to all cases in which decrees have been set-aside ex parte, 
cases i ‘summons was not duly served, as well as for those in which 


VIII of 1859, section 107, did, empower parties to give 
generally. We have therefore made section 131] : 
2 possession or power of a party, whether they are. 











ie 













1 ni n-statem ent or’affidavit of the latter. ‘ ey athe 
ut from section 230 the words as to granting su t applicati 
Jourt is satisfied that on ye hgerge ion, bales 
complete satisfaction. The effect of words , 
op rei anes We have altered the m 


T. 

eS. 

he 
i 


* 





will include not only civil Courts, but hei 
accords with the existing law of England. ae 
-229 seem to provide sufficiently for the execution of decrees. Webave. 
648 to arrests and attachments made otherwise than in execution, and 

; on arrested under that'section who furnishes security for his - 
that issued the warrant. any pin 
ded to section 649 a h providing for the execution of the decrees | 
ceased to exist, as for example, where a Court of Small Causes is abolished ©” 
ment under Act XI ‘of 1865, section 3, or where a Munsif invested 
nall tion, haviig passed a considerable number of decrees, is transferred to 
‘nd his successor at the particular Munsifi at which this jurisdiction was 
snot been invested with similar jurisdiction, 































ve v | nserted after section 650, a section providing for the service of foreign. : 
her by Courts established by the Governor General in Council, or 


nor General in Council has applied this provision. 


> 


d second schedule, so as to extend to the Small Cause Genre ie 
‘as to execution of decrees ; a 


ing the Local Government to invest any Court with insol venéy- 


Be 
‘XXXVI, as to Receivers ; and 
3, 524, as to filing in Court agreements to refer to arbitration, and sections ; 
ling awards made on reference without the intervention of a Court. 
bh : made several corrections of clerical and typographical errors which need 
i _ 85. Lastly, we have amended the Registration Act, by inserting a clause providing that a 
# cop e) certificate of sale of land granted under section 816 of the Code shall be sent to 
it | registering officer, who will file it in his Book No. 1. We have also taken the oppor- 
tunity to ; : trifling errors in this Act, one of which is a misprint. And we have 
mended the Limitation Act, by inserting in its second schedule articles providing respectively 
, plications under sections 368 and 37] of the Code. 
i , We recommend that the Bill thus amended be passed, The Bill and Statement of 
| Objects and Reasons have been ae in English in all the local Gazettes except those for 
pres Ajmer. They have been published in the vernacular in all the Gazettes except 
those for the Central Provinces, British Burma, Assam and Ajmer. We do not think that 


the Bill has been so altered as to require republication, 
Rae ' WHITLEY STOKES. 
: Cie A. J. ARBUTHNOT. 
fe) sas aa T. H. THORNTON. 
F ‘i G. H. P. EVANS. 
ie haa G. C. PAUL. 
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=. LIST OF PAPERS. 


ry to Government, North-Western Provinces and Oudh, No. 527A, dated 19th 
1878, and enclosures. 

ary, Calcutta Trades Association, dated 29th July, 1878. 

ary t me North-Western Provinces and Oudh, No. 577A, dated Ist 
te, 78. ue 


i Assdtiation, dated 28th July, 1878, and enclosure. 
to Government, Bombay, No. 4426, dated 31st July, 1878, and 


tary to Chief Commissioner, Central Provinces, No. 3211-152, dated 
$78, and enclosure. 
Pommissiones, Mysore, No, 3477-64, dated 7¢h August, 1878. 
irdr to Resident, Haidarébéd, No. 6B, dated 12th August, 1878. 
of Khair. ' je? 
Administration of Civil Justice in Lower Provinces of Bengal and in 
trict and Sessions Judge, Burdwan, dated 18th August, 1878, 
en to Hon'ble Whitley Stokes, dated 10th Aga; ABTB- 
“s y y i878, > 



















ent, No. 1144, dated Nad August and enclo- ; 
Ha 9S og A a : sie 


Widy Pe gare \ 
id 












enclosure 
Officiating Shesetacy to Government, Hain No. 80, dated oth 
enclosures. 










zim Ditto, ditto, No, 691C, gee 
and enclosure, 
a Secretary to Government of Bengal, No. 128.7, dated and” ' 


enclosures. 
Secretary to Government, North-Western Provinces pal Oudh, Nes 
September, 1878, and enclosures. : 
» Babu R. C. Banarjf, Noakhali, dated 10th Se coated? 1878, Ret ee 
Office Memorandum from Home Department, No. 1260, dated "= September, 


enclosures. 


\ From Secretary to Chief Commissioner, Assam, No. 1582, dated 18th n 
: enclosures. ; 
Notes by Pandit Bishambar Néth, Plender, High Court, North- Wester Provinces. ae DP ig 
. From K. Krishna Rao, dated 23rd September, 18 as 
» District Judge, South Canara, to Hon’ble Whitley Stokes, No. 62, dita ath § 
1878, and enclosure. Fay} 
Bs Officiating Registrar, High Court, Calcutta, No, 1425, dated, Sth Fond; 1878, 0 aad 
enclosures, the 
5 Junior Secretary to Chief Commissioner, British Burma, No. Tees: ed 28th 


aera ty 6 and ortorarmage ts oe Fs 

Vinayekréo Harfchand, Attorney, High Court, Bombay, to Hon’ble “Whi — 

dated 5th October, 1878. 3 A ne* 

Sri Béladisha Dimodéra Réso, Mangalore, to Hon’ble Whitley Stokes, dated 6 
18 j 


78. 
3 Pema ae _— Judge, High Court, Madras, to Hon’ble Whitley Stok, dat 
t! r, 1 
Pandit Suraj Thés, a talk dated 1st October, 1878. 
>, Officiating Secretary to Government, Panjéb, No. 964C, dated 17th Ontober, 1878, | 
and enclosures. 
Officiating Secretary to Government, Panjéb, No. 1053C, dated 80th October, 1878, 
and enclosure. 
o = Ai mi Aiyyar, Pleader, High Court, Madras, dated 21st Ovtober, 1878. 
row. ow Esq., Advocate, High Court, North-Western Provinces, dated asad 
rT, 
» Hon’ble M. Melvill, Judge, High Court, Bombay, dated 5th November, 1878... ata eae 
», Acting Chief Secretary to Government, "Madras, Na. 2229, dated 3lst, cin a 
and enclosures. t ry 
» C. Ramachandra Réo Sahib, Vakfl, High Court, Madras, dated 5th Ni r 1878. 
Memorandum by Pandit Rédhé Kishn, Tacknow, dated 16th December, 1878. — 
n Legislative Department, 
From ‘Acting Chief Secretary to Government, Madras, No, 2491, dated loth Decent, “1818, 
and enclosure. 
Note by Hon’ble Mr. Justice Turner, dated Ist February, 1879. 
From parc Secretary, British Indian Association, dated 20th Fetes 11879, and 
enclosure, 


D. FITZPATRICK, 
or ve the Govt, India 


ees 












ittée, together with the Bill as 
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ons on the 1 
undersigned Members ie Select. Committee to which the Bill to amend the 
ure was referred, have the honour to submit the following supplementary 


inde: A; 

ince our Report of the 5th March was presented, our colleague Mr. Stokes has received 

1 Mi Jelbed eile a note on the Bill which has led us to ie Sa further changes 
Pay oe . a2 

8. Tt eetms to s that the definition of “decree,” even when made to include 

s finally ‘Hpecial ing of applications for execution, is not wide enough. It does not, 

ance, comprise an order made on settlement of issues overruling pleas of law (such as that 


uit is barred by the Limitation Act), and directing a trial of complicated questions of fact 
n investigation of complicated accounts ; for this does not “decide the suit,” as the de- 


- + may have a defence on the facts. Again, it does not include a decretal order for an 
ve ant, for this does not “decide the suit ;” inasmuch as, on taking the account, it may turn 
_ out that nothing is due, in which case the plaintiff’s suit would in the end be dismissed. Yet a 


; it t not, if he has a good defence, to be put to the possibly enormous expense 
wi en of an account for (say) twenty years. He should clearly have a right of 


alsin fact is that there may more than one decree in a suit and that the various 
ng a ik decided at different hearings and the results embodied in different 
‘formal orders.” We have therefore widened the first sentence of the definition of “ decree” ag. 
+ “decree means the formal expression of a final adjudication upon any right claimed, 

nee set up, in a Court of justice.” 
4, We have not overlooked the fact that some of the orders under section 244 of the Code, 
from which we to give two appeals by section 588 as now amended, may be held to be 
decrees within the meaning of this first sentence of the definition ; but we deem it safer, in 
. order to prevent all mistake, to give the appeals from these orders in express terms by section 
. 388, and formally to exclude them from the definition of decree. We have also defined order”? 
as ing the formal expression of any decision of a Court of justice which is not a decree, 
and ag. ge defined “judgment ” as the statement given by the J udge of the grounds of a 

decree or order. 


: 
& 






gs 


nature of the verification of the plaint by the person whose name it purports to bear is a useless 
form. We have therefore, instead of amending section 52 of the Code as proposed by the Bill 

as last settled, led the part of that section requiring such examination. 
We th hat the Court should fix a period within which the sum required to defray 
the costs of service of a process must be paid into Court by the party concerned. In the absence 
of such a provision (which was contained in Act XXIII of 1861; section 2), there is no rule 
. by which the Court is to be guided in determining when a party is in default. We have there- 
fore ame section 93 of the Code so as to require a period to be fixed for the payment of 
~ the Courtefee, and we have made a similar amendment in section 95, as to payment of postage. 
7. It ly urged by Mr. Justice Ainslie that our proposed change in section 168 of 
y” to “shall” would assist litigants to obstruct justice by obtaining unnecessary 
a - We have accordingly omitted the section of the Bill by which it was proposed 
taht 


8. We have provided in section 289 for fixing up in the Court-house a copy of the pro- 

clamation of sale, and we have made a corresponding amendment in section 290. 
‘ 9. The question is constantly arising whether a fresh proclamation is required when asale 
is . We have provided in section 291 that, in case of such adj»urnment for a longer 
iod than seven days, a fresh proclamation shall be made, unless the judgment-debtor con- 

tents to waive it. R 

‘10. In section 220 we have provided for the execution of orders as to costs. 
LL. In our ort, of the 5th of March we proposed to alter section 311 of the Code so as 
ofot in an execution-sale besides the decree-holder and the owner applying to 
set-aside the sale. We have, at the suggestion of the High Court at Fort William, struck out 
this amendment of section 311 of the Code. The High Court urges that it would be of little 
practical benefit and that it might sometimes be misused to delay the completion of proceedings 
in ion by persons put forward by the judgment-debtor to dispute the regularity of the sale. 
We have repealed the last nineteen words of section 13 of Act XI of 1865. They 

} opinion of the same High Court, unnecessary and occasionally mischievous. 


i 
i 











y epost of Sel Con 
d to the Council o by 8 1" India for bs 


. There is much evidence to shew that the examination of a witness as to the fact of sig-” 













i poor of the change now made in the definitions of “decree” and “ judg. 
‘it desirable 








in our opinion that the Bill should be republished, so as to afford an 
the amendment has now been so fully discussed that we think that, unless 
d, looking to urgency of some of its provisions, we think its passing should 


than two months. 
? WHITLEY STOKES. 
A. J. ARBUTHNOT. i 
T. H. THORNTON, ie 
. G.H. P. EVANS. 


tT : 
Rl eres. 


for the correction of any oversight into which we may have fallen; but the: 
ection is brought to light, there can be no objection to the Bill being passed” 


F.R.QOCKERELL. | 
¢ ais «i: bb) ; Ms 
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No. IL 


A Bill to amend the Code of Civil Provédire, the 
Registration Act, 1877, and the i oe 
1877. 

Waernas it is expedient to amend the Code of 

Preamble, _ Civil Procedure; It is here- 

"by enacted as follows :— 

1. The following ite By of the said Code shall 
Z Repeal of certain por- be repealed (namely) :— 

© tions of Act X of 1877, In section 4, the words and 
fi res “The Panjab Courts Act, 1865,” and 

e Panjab ional Act, 1873 :” 

In section 5, the third sentence : 

Tn section al, the words “with ‘the permission 
of the Court :” 

In section 52, from and including the words “and 
when he makes it out of Court” to the end : 

In section 61, the words “ bill of exchange or 
i other :”” 

In section 64, the words “or as soon there- 
after as may be practicable : id 

7 In section 80, the Words “or to receive the 
Che copy of the summons :’ 
; n section 131, the words “in whose plaint, 

written statement or affidavits reference is made 
to any document :” 

_in section 199, the words from and including 

din” to the end : 
‘ n section 224, the word “ therewith :” 

| «© In seetion 230, paragraphs three and four, the 

: words “unless the Court is satisfied that on the 

last preceding application due diligence was used to 

“procure complete satisfaction of the decree; and 

the order of the Court granting any such sub- 
sequent application shall be conclusive evidence 
that due os pace was used to procure such satis- 

f faction. no such subsequent application shall 

| be granted :”” 

oF section 246, clause (¢) and the letters (/) 
and (9) : 

In section 259, the words “and keeping the same 
under attachment until the further order of the 
Court: ” 

; In section 339, paragraph three, the words 

be “to the proper officer of the Court :” 

*” In section $41, the word “ third :” 

In section 353, the words “ within three months 
from its publication, ” and “ within three months 
from the publication of the schedule :’ 

In sections Avi and 408, the words “ upon such 
examination :’ 

In section 584, clause (a), the words “ some 
specified :”” 

Tn section 588, clause (/), the words “of the 
same nature with appealable orders made in the 
course of a suit:”” in the same section, clause (r), 
the figures “481 :” 

In section 638, the figures “261 :” 

In the second ‘echodale, the words and figures 
section 648 (so far as relates to arrest).”” 


_,2 In section 2, forthe: definitions of “ judg- 


b% »ment ” and “decree,” the 
‘ of sec. following shall be substituted 
(nainely) :: 


“decree”? means the formal expression of a 
final adjudication upon any right claimed, or 
defence set up, ina Court of justice. An order 
| -rejecting a plaint under section 58, clause (d), 
| orunder opr clause (¢), is within this defi- 
nition. An ron ap remanding a suit for 
Ss vagy ‘not. within ee is 


ord orter, eptpitied i in section 588: 


eh : %: Te a 
a Whe. ww : 








Me” dee WOR | SCS 


Judge of the retin’ 


the following words shall be added (x 
also- ‘nclaes stamped with th 
referred to.” “ 





added (namely) :— * Henanatins, 
trying a suit under any law for the tim 


aan pile 


ac 







In the same section, edi 










Amendment of sec- 
tion 13, © waite c 
and to the same section, the* 








force regulating the procedure in suits 
land-holders inh their core 
be deemed, as re 
ai sae im res 

ourt of sacs ju 
meaning of the first paragraph 6f 


4. In seetion 43, paragraph one, er 
eae eon 
bear pie ne 


ein respect of rn 
shall be subatitated : :in wa a bagi section, 
two, for the word “for” (in each of De tlaeee 
where it occurs) the words “in “of aha shall 
three, for the word “claim,” the words “cause of” 
action ” shall be substituted. : Bicg 
5. To section 44, the opr shall by. 
* added Y are. 
such as ( was Mer al 


liable for, ae with 
deosanea person whom he represents. 


6. Insection 45, aad asa i 


be He to the 
tained in section, pris 
plaintiff may unite in the same suit several au 
of action against the a ndant or the same 
defendants jointly, any | aintiffs J causes 
of action in Shieh they are bis iratlarested 
the same defendant or the same défen 
may unite such causes of action in Wiveame suit : 
in the same section, h two, after the 
word “defendant,” the words“ or at any subse- 
quent stage of the suit, if the are hal 


be inserted. 
7. In section 60, for the word “abode” in each 










Agetnat of section 


| be substituted ; and in the same section, 


Amendment of section 


ae of section 







 ggmandment of mpgtion of ee the places where it pat 


ie pesidenoe” shall 
be substituted. 






8. To 61 
Pe iad soc- lowing” ) shall be 
added Se = 
reason of 


« Provided that, if the plaintiff, by 
absence or for ‘other — fire is ‘anable to sign 
the plaint, it may be signed on behalf by his 
duly authorized agent”, 6s LO 


9. In sections 51,58, 
Amendment of sun- 
sections, 























tuted: in sections 115 ‘and 34 , for t 
“ subscribing,” the word. “ signing’ 
stituted ; and aa in eee 4 


































fT ekiuiseal Gals, 2 etl a 
- owen Soa, by the app or, with 







licant or, 
permission Court, by some other person 
“proved to ion of the Court to be 


acquainted with the facts of the ease.” : oy 
22. Tn sections 236:and 237, forthe words If 


the application be,” the words | 
are se: Wiahever an application ig Bio | 
made” shall be substituted, = 3 








* 














one, the words and 
gures “under section 100 ” 
; be omitted ; and in the 
is ‘Section, paragraph two, 
be proved to the-satisfaction 
; it,” the words “he 
, Court that the summons was not 
that he” shall. be substituted. 
ion 181, parag h"one, for’ the’ words 
ie oho. op ocaateanes the words 
“any specified document” 
“= shall be substituted. 
In 186, after the svord “ discovery ” 
~ _ es fineach oftheplases in whieh 
et: &" it occurs), the word oS es 







23. In section 244, clause (c), after the word % 
: “ execution,” the words © dige 
ee Fee charge or satisfaction” shall 
inserted. ‘ 


"24. In section’ 245, on the “sr porisees, the 
. following shall be substituted 

ert section (namely), # The Court on re- 
. ceiving an application for the 
execution of a decree shall ascertain whether such of 
the requirements of sections 235, 236, 237 and 288 
as may be applicable to the case have been complied 
with, and if they have not been complied with, 
the Court shall reject the application, or return’ it ; 
for such compliance, or allow it to be amended = 













































duction” shall-be inser then and there.” 
’ : ; r « the \e 25. In section 246 for Explanation I, the fol- 
f 15. Tavsection figs! ihe Ft seb pot at Amendinent of section ‘lowing shall be substituted 
t Amendment of section for under section 138 and | 246 


(namely) :-— 
“ Fxplanation I.—The decrees contemplated by” 


this section are deerees capable of execution at the , s 
same time and by the same Court.” m : 


In Explanation II, after the words “ assignor 


2 
as,” the words “in respect of judgment-debtsdue’” A 
shall be inserted. 


ms 
26. For the seeond paragraph of section 259, 






t bee which has not been produe- 
i” the words “which should hayé Leen, but has 
7 produeed in accordance with the require- 
of section 138 ” shall be substituted. 


} ~ 16. In section 207, for “ word viel i 
Toye oe, word “ decree ” sha’ sub- 
| {iiondiment of wetion” stituted; and for the words 
e .. “or numbers” to the end, 





















Amendment of section the following shall be sub. 
Shall be substituted (namely), | 259. stituted :— a 
coals record of settlement or sur- “When any attachment under this section has | 
spedify such boundaries or | remained in force for six months, if the judgment- a 
: debtor has not obeyed the decree and the ema 






S11. Ta section 211, for the words “land or 
: other,” the words “the re- 
“covery of possession of im- 








holder has applied to have the attached property 

sold, such property may be ‘sold, and out of the 

proceeds the Court may award to the decree-holder, 

in cases where any amount has been fixed 

under section 208, suc amount, and, in other cases, _. 

such compensation as it thinks fit, and shall pay “* 

the balance, if any, to the judgment-debtor on 

his application. : 
“If the judgment-debtor has obeyed the decree, % 

and paid all costs of executing the same which he 

is bound to pay, or if, at the end of six months 

from the date of the attachment, no application 









Moveable” shall be substi- 
212, before the word “ im- 
“the recovery of possession 


18. To section 220 the following words shall 
Ys a emer): ” Brey 
pimendment of section order relating to costs made 
oe OPS under this oe hed 
forming part of a decree may be executed as if it 

























; rs to have the property sold has been made and 
p were money. granted, the attachment shall cease to exist,” 
a ii S a . 
cto: se ee ta SS | 7. Tasesceios 280 30 tho fice paragraph, after 
the wo rds “Foreign Prince op hmendiment of section the words “the performance 





tuted. E of,” the words “ or abstention 

from ” shall be inserted ; and for the second para- 
), clause (4), for the words graph the following paragraphs shall be substituted 
aie Payment of money or | (namely) :— 


livery of property by “When any attachment under this section hash. sa $ 74 
stalments—the date of the remained in Toros for one year, if the judgment. « 
ng the instalment,” | gottor has not obeyed the deeree and the decree- . 
be substituted (namely), | holder has applied to have the attached property « 
or the delivery of any sold, the property may be sold, and out of the te , 
a specified date—the date | goods the Court may award to the decree-holder 
paymeut or deliver- | suo}, compensation as it thinks fit, and may pay . 
+ the balance, if any, to the judgment-de ron his 
i sata “in manner | application, 


a SS 




























efore provided for the | © “If the judgment-debtor has ed theiloree, 
on = ints, ” the and’ paid all oe of extenting gs ’ ae 
w shall be } is bound to pay; or if, at the end of one 





» © A-copy of every such order shall be fixed up in 
° shall be 


a 
hey? 
jane 





the date of the attachment, no application to 
have the property ae has been made and grantedy 
the attachment cease to exist,” 


98, In section 264, after the words “the same,” 
Amendment-of section . the words “ and not bound b; 
264. the decree to relinquish suc 

occupancy ” shall be inserted. . em, 


29. To section 265 the following words shall be 
added (namely) , “and accord- 
ing to the rules for the time 
being in force for the parti- 
tion, or the separate possession of shares, of such 
estates.” 


Amendment of section 


80. For the last para- 
graph of section 268, the 
following shall be substituted 
(namely) :— 


Amendment of section 


“Tn the case of the salary of a public officer or 
the servant of a Railway Company, the attach- 
ment shall be made by a written order requiring 
the officer whose duty it is to disburse the salary 
to withhold every month such portion as the Court 
may direct, until the amount of the portions so 
withheld is equal to the amount remaining due 
qnder the decree. 


a conspicuous part of the court-house and 
served on the officer so required. 


«Every such officer may from time to time pay 
into Court any portion so withheld, and such pay- 
ment shall discharge the Government or the Kail- 
way Company, as the case may be, as effectually 
as payment to the judgment-debtor.” 


~ 81. To section 289, paragraph one, the following 
words shall be added, namely: 
“and a copy thereof shall be 
fixed up in the Court-house ;” 
and in section 290, for the words “ notification has 
been affixed ” the words “copy of the proclama- 
_ tion has been fixed up” shall be substituted. 


$2. In section 291, for the first eight words, the 
following shall be substituted 
Amendment of section (namely): ‘The Court may 
ritey in its discretion adjourn any 
sale under this chapter, and the officer conducting 
any such sale; ” and in the same section, after the 
proviso, the following sentence shall be inserted 
namely ; “ whenever a sale is adjourned under this 
section for a longer period than seven days, a fresh 
lamation mae section 289 shall be made, unless 
the judgment-debtor consents to waive it. 


Amendment of section  ¢ — To section eee 
ollowing paragraph & 
a added (namely) :— 


Amendment of section 


Bor through another person, without such permis- 
* gion, the Court. may, if it thinks fit, on the appli- 
cation of the judgment-debtor or any other person 
interested in the sale, by order set-aside the sale ; 


_ * and the costs of such application and order, and 





‘any deficiency of price which may on the 
re-sale, and all expenses attending it, shall be paid 
by the decree-holder.” : 


 B4eTn section 295, first 
; words “ | 
“ as such” 


iso, after the 
1 not,” the words 
shall be i 


» an 


805. 
in ey 


“ When a decree-holder purchases, by himself | 


inserted, | 










and figure 

276,” shall be i ; 

» the following sl 

hamely):— © 
«Provided also that no mort 

under this section shall become abs 

has been confirmed by basics” 
















Amendmentof section 


. 86. 
314, the 
‘ wo: 
decree” shall be inserted. 


387. To section 316 ea i 
Baraca of section the title ra y) 
shall be deemed to vest in 
him from the date of such certifiente.” me, 

-» $8, For sactions’822 and 
Substitution of sections 
“ 323 the f 
for sections vee baer c: tions ‘shall te wie ti BEC. 
' << (namely) :— 

« 322. Whenever the execution of a decree, not 

Procedure of Collector being a decree ordering 
when execution of decree sale of immoveable p . 
80 trausferred. in pursuance of a contract” A 
specifically affecting the same, but being a decree for.’ 
money in satisfaction of which the Court has ordes tis 
the sale of immoveable property, has been so titans: 
ferred, the Collector may either proéeed as the Court |. 
would proceed under section 805, or, if he has 
reason to believe that all the judgment-debts of 
the judgment-debtor can be di without a 
sale of the whole of such prop may pub- 
lish a notise in ~ of Wdiecin ict, falling 
upon all persons holding: decrees against 4 
ment-debtor to notify ta writing to ite colbere 
within sixty days from the date of such- publica- 
one or — ae such decnees, the tive 

ates thereof an sums remainipg due : 
respectively. itty 

« Such notice shall be published by being 
in the court~house of the Court which “the 
order under section 304, and at such other places 
(if any) as the Collector thinks fit, 


« 323, Thei@éllector shall ascertain the sums 

Powers of Collector in remaining due on such de- 
such cases. _ erees respectively, and ma} 
then (notwithstandingany order tnder section 304, 
but subject to such rules as may from time to 
time be«made in this behalf by the Chief Control- 
ling Revenue-Authority) raise amount 
sary to discharge each of such gums, with in 
thereon according to the which it is 
due, or, as the decree makes no “igen 
interest, then with interest (if at rate 
as oy thinks fit— . Oe 

“ (a) by letting in perpetuity, or for a term, oD 
payment of a premium piss to such amount, 
the whole or any part of the property of which 
the sale has been orderedg-or 

« (0) by thortgaging the Wwholé or 
such property : or clon <a ale 

« (c) by selling part of such property : oT 

« (d) by letting on farm, or managing by him 
de another, theses: : part of such 
for any term not exceeding twenty 


































ee 






- Epo de wpe 
‘the aaeees of its ae 


letting or or mandptment und aio 
se (¢) continues, the j 


tative in interest : W be 
, charge, lease or sr 
¢ or managed or any part thereof 


‘section paragraph two, for the aie 
commhigs figures “the Specific 
wera relict Act, 1877, section 9,” 
the pter VY” shall eub- 
stituted ; and to the same m the following 
shall be added (namely), “Every such 
rie all wae. the same force as a decree and 
shall be subject to the same conditions as to appeal 


or 







































tg 


40. In sastion pg first me ph, for the 
Awendment of section word ‘defendant; ” the word 
832. 4 it-debtor ” shall be 
substituted ; and for tha other hs, the foi- 
shall be substituted (namely), “If after ex- 
amining the Oa it appears to the Court that 
there is probabl cause for making the application, 
~ the Court shall proceed to investigate the matter 
apn nee and if it finds that the ground mention- 
Ls vr in the ph of this section exists, it 
~ shall make “sed al ig that the applicant recover 
} possession ¥ property, and if it does not find 
as aforesaid, ait dismiss the application. 

“Tn hearing applications under this section, the 
Court shall pm Baas itself to the grounds of dispute 
above specified. 

“The against whom an order is passed under 
nv. — om any Se oe suit to establish the 

ight whi i to the present possession of 
the property ; -but ye. to the result of such 
suit, if case order I be final.” 


_ 41. For section. 833 the en shall be sub- 
q ‘stituted (namely), “Nothing 
z _Anewtnen st section va ogee 381 or 832 applies 
e. a person to whom the 
jud has uietonatthe property after 
tanto the suit — the decree is 


a ‘In section 835 for the first h, the 

sfmeniient of ection holes sind on elekitnten 

<a 

of any such property is re- 

ola Reis peel tas ce 
ming in a nght 

“ = se em or, if in daliverta 
person is disp 
4g oged es oa wegeyel perches & 
» shall emus into the 


yep or dis 
* id pass uct order 


h of the same section, 
the word “ final” shall 





four, after the 
” the words “ to 
ner officer of the 
3 and 


‘im | added (namely 
es abies “tar deo 







3 a 
i eae tae 









ys 6 sal tp ee 


Z 

M. To section 349 the followin words. Ibe fee 

* added (namely), “or rel ‘“ 

stpieestinteh of section him on his furnishin st , 

coe cient security that be ill 
appearwhen called upon.” 


_ 45. In section 857, line one, for the figures ; 
é 355,” the figures and word 4 


Amendment of section “ 351’ or 355” shall be sub- 
ath stituted. 
46. To section 360 the following paragraph shall 


be added (namely)? “Nothing 
Amendment of section in this chapter shal] apply to 
7 any Court Tes Akyab 
tion in the towns of Rangoon, Raion Akyab\_ 
and Bassein.”” 
47. In sections 861, 862, 363, 865 and 368, 
Amendment of sec. for the words “cause of ac- 
tions 361, 862, 363, 365 tion” wherever vag & oceur, J 
and 368. the words “right to sue”  —| 
shall be substituted. id 


48. In section 364, rye one, and section 
866, h one, after 

Amendment of sections the fe “ eit, ” the words 
mae nena “within the time limited» by — 
law” shall be inserted; and in the latter “ne aN 
paragraph one, for the words “Cour ma 
words “ Court shall, on the application’ of he op ha 
fendant,” shall be substituted. , 

a4 

49. In section 373, paragraph one; terns” es 
words “ for the part,’ the 
words “in res: of the ‘a 
part” shall be substituted ; 4 


and to paragraph two, the words “or in respect 
of the same part ”’ shall be added. 


50. In section 377, for the first seven words, 
the following shall be subs 
Amendment of section stituted (namely), “Notice in 
877. writing of the deposit shall - — 
be given through the Court.” m i 


51. In sections 884, 477 and 483, -after the 
word “ affidavit,” the words 
“ or otherwise ” shall be in- 
serted. 


Amendment of sec- 
tion 373. 


. 


Amendment of sections 
884, 477 and 483, 


52. In section 406, ae the ae a moot _ 
ion Words “ may if he thinks fit 
ane of section ainill be wabutitated. 


58. In section 412, after the word “dispau- 
,” the wordsand figures 


Amendment of section * oy if the suit is dismissed 
a. under section 97 or 98” shall 
be inserted. : * 


54. In ores 418, for the word “ Refusal,” the 


words and figures “ An order | 
of refusal made undef" me 
409” shall be substituted. ~ gis 


Amendment of section 
418. 








* 


In section 424, after the words « againiet ; 
™: a public officer,” the words — 
oe oer «cj oat tof pre sy 


A OS ant done by him in bis 
official ca) pacity ” shall be plants 


428 and 429, after the words ‘“ public er,” 
soled ah 








56. In section 437, for the first sentence, the 
following shall be substitut- 
Amendment ofsection ed (namely), ‘In all suits 
47, < _ concerning property vested 
inva trustee, executor or administrator, when the 
"contention is between the persons beneficially in- 
‘terested in ‘such pre anda third person, the 
trustee, executor or administrator shall represent 
the persons so interested, and it shall not ordinavily 
be necessary to make them parties to the suit.” 


57, In section 456, for the words “in the name 

Amendment of section Of the minor,’’ the words “ in 

6. the name and on behalf of 

the minor ‘or by the plaintiff ” shall be substitut- 

ed ; and'to the same-section the following paragraph 

shall be added (namely) : “ Where there is no other 

erson fit and» willing to act as guardian for the 

# ait, the Court may appoint any of its officers to 

be such guardian, provided that he has no interest 
adverse to that of the minor.” 


58. In section 481, after the word “ decree,” the 
following words shall be 
inserted (namely), “or if, 
pending the suit, he becomes 
able to give security for his appearance as aforesaid, 
until he gives such security.’ 


59. In section 483, after the words “ portion 
of his property,” the words 
“within the jurisdiction” 
shall be inserted, 


ea, A a ae 
-» ~@0.-In section 484, after the word “suit,” the 
te - ae ports words “or that he has with 
484. . oe 


such intent quitted the juris- 

2 diction of the Court, leaving 
therein “property belonging to him” shall be 
inserted. 


61. In section 497, clause one, for the words 
“the injunction,” the words 


y gg tmandment of section «an injunction which it has 
1. ie granted” shall be substitut- 
ed. 





Y Amendment of section 


% Amendment, of section 
483. | 


62. In section 523, para- 
graph three, for the words 
“any of,” the word “all” 


Amendment of section 


shall be substituted. 


63. In section 544, for the words “decree 
: and,” the words “ decree, and 
thereupon” shall be sub- 
stituted. 


64. For section 555 the 
following shall be substi- 
tuted (namely) :— 

“555. On the day so fixed, or on any other day 

poe to which the hearing may be 
ba Right to begin, adjourned, the Brace, Sor 
shall be heard in support of 

the appeal. The Court shall then, if it does not 
dismiss the appeal at once, hear the respondent 


r peal, and in such case the appellant 
i titi th to reply,” 
°65. In section 560, for the words “ it be proved 
¢ : cleat 7 
660. 


very 


Hes 
Amenditent of section 
544," 


“ Amendwent of section 


that the respo! 
Amendment of section the words “he satisfies the 
Court that the notice was 
not duly served, or that he” shall be substituted, 
“S86. Ingéction 561, after the word “ notice,” 
AWwendment of section tat words “in writing.” shall 


mh be inse my 












Amendment or "age 











shall be substituted, 
ph of section 







68. For the first 
meni eat fatto following shall 


under this chapter, the same powers, and per- 
form as nearly as may be the same duties, as are 
conferred and imposed by this Code on Courts of 
original jurisdiction in respect of ph aha 
under chapter V.” “ ; sees 


69. In section 584, clause *); after the word 
Ys “ may, * the word “ 27 
Pra: « x I be i — 


70. In section §88, for clause (¢), the following 

Wi shall be substituted (namel ): 
* (¢) orders returning plaints 
under section 53, sloae (a), 
or section 54, clause (J), or section 87 ;”? 


_ after clause (/), the following clause shall be 
inserted (namely) :— , 
. “(f) orders rejecting applications under sec. 
tion 108 for an order to set-aside a decree 
ex parte :” 

to clause (4) the following words shall be added 
(namely), “and orders under section 170 for the 
sale of attached property :” 










Amendment of section 
588. 


iu clause ( ) for the word and “section ” 
244,” the following words and figures shall be sub. 
stituted (namely) , “sections 230; 231,282, 234 and 


244, :7 

to clause (m) the following words shall be added 
(namely), “and orders under ae ! 
an application to set-aside, a sale 0 seh 
property :” i. . ae 

And to section 588 the following words shall be 
added (namely) : : x Si 

“except in the casé of against orders 
under sections 230, 281, arabe and 244, in 
which case a second appeal shall lie, and shall, in 
the case of appeals now pending, be deemed to have 
lain, on any of the ds mentioned in section 
584 and on no other grounds. 

“ The provisions contained in chapter XLI shall 
apply, so as may be, to all second appeals 
under this section, and to the execution of orders 
passed therein. But save as aforesaid, no order 
mentioned in this section shall be deemed to be a 
decree within the meaning of that ehapter.” 


71. In section 688, for the figures and word 
“16 and 17; figures 
and word “ 16, 17 and 19” 
he las syne ei Mike porte 
the last paragra, e “any,” the words 
“Judge of a shall be rhea By the word 
“its” shall be omitted. 


72. In section 642, for the séGond pa 


Amendment of section 
638, 







Amendment of ~ FiSoaa 
Tee al eee ae i0 
pending 


sections 256 and 643, where any 
beforea tribunal hoviag deci 


in theeia or 
. * . faith Ms ¥ 
ripe Pra en age 


















































































un ee while ! * oe 
nal for the purpose flor the ec 
ftcriinsl | otra ea 
sie party Chaptor 3 fore judgment” the 
+ geo ve ed I be at AXXVI—Appointment 
“dl ee dd, Or an an e higures ban 7 ie. oni 4 
. “pigs Wl provision of this ‘Code be be substituted. 528,” Wears 626 cncil 
Rf / So sora of dabiehe” Code not 79. In th 26” shall 
Pi tt oe abor gad ee ¢ fourth schedule, in f, 
tion, pea iction, the ir the | Amends da wank Bae No. 172, fo 
a warra) ourt ma ule nent of sched th seven” » tor 
and to the cae make Ee Nag tharcoed © cea i ener 
bo the sam ey ie word “ ten” urs, 
shall be added {man » geet Row: 80. In th pret lca ar 
ance fornivh | i a Sedo less i gpd Inte : preceding sections @f thi 
under chi that Court, or (whet his sient: ti rpretation-clause, _WOPdS “ section’ is -Att, the 
that ma XXXIV) fo: here the case i ion of, and sched ule” respect; and © sched. 
i sithes eed Saeines o- ying any tn ule annexed ry Sid ‘msan s602. 3 
at ae tim by such Court, | 1,24 whereas iti annexed to, the aaid Code, uty 
j a ; - is 
Amendment f — Lge.) istration Poy expedient to a 
teen wee 5 te Te sectic follow eng i It is » 1877, in mann ment, 
z= following: paragraph shall be ay stahy Sacllor acted ak 
/ “Tn the ph shall be 81. as 
[nee eee elmo Ste 
it on Amen “ q 
f oy oe peor there be rte to that De of aimenrtmont of Act IIT — person = after the 
one Gener as hing’ repugnant. in | Od afte a Olioer”” shall 2 isd 5 Bigs 
‘Court. which executed is pala, ude, where the ment,” — words « a a, shall be {neestaae™ 
‘the ap was the decree mn appeal, the epee se ae’ ae to hy register ae oe . 
‘palpi tate i | BF In tin 8 em © deg, 
‘irene the 4 oma be executed ‘agg Pr Ain n section 51 of th nS et inherit 
‘kine antici ance as ment of setion figures “87,” tee oe 2 gan 
water Fare instituted at the time of | 88. In secti “39” shall ‘be. sub : 
75. Aftetin es to-try such of the decree, Pit etapa cube = 
a ion 650 the oun gg mendment of section Words e same Act, for the: 
tri it en-aeried(oamalyy rors Suterdinato Magi 
ve “ s S- 
. a iy 650A" Sums ia Magistrassol then eee 
yond the limi : by eae ummonses issued shall be substi the second ”? 
Phe Courts nits of British I sos situate be- Addition to ” 6 stituted. : 
in British Todig. a nay be sent to re poeta 4. To section 89 a 
issued by such C served as if| |“ sre acts thefollowi of the 
issuin, ich Courts ; A . Every Co all be added Wing clause 
ed by the Seen Mine oe tion 316 of eye, 3 pyres (namely) Pia 
in Council eth n | & copy of ‘ode of Ciyi cate und 
|, or that he Go copy of such certifi ivil Proced ler se 
d has. notionti @ Governor Aaja within the tt a ges to the rec; ure shall prs 
oh cation in the. @ whole or a: mits of wh registering” Offi 
a ie cock Carag Rms of. thie ee of | compris ny ‘Part of | the ane Juriediction a 
‘pit oilice certi mmoveab] 
: ath Section 652, after eal ss an r shal] file the certificates situate, be 4 
ss na . 0) a ‘ 2 
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4 procedure ow. . aa 1t 1 
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“V_ of 1866,” be substitu clause 171, the fo after 
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The f lowing preliminary Report of a Select Committee, together with 
by capt hes presented to the Council of the Governor ral of : 
making Laws and Regulations on the 19th March, 1879 :— * 


= » 
We, the undersigned Members of the Select Committee t 


From the Hon'ble H. 8. Conningham, dated 7th October, 1878 (Pupér No. 1). 
B. 5 mee pe to Hon’ble T. H, Thornton, dated 26th October, 
1 0. 2). 
» Secreta: ia aprasaanala; North-Western Provinces and Oudh, No. $198 A, 
dated 28rd October, 1878, and enclosures (Papers No. 3). 
» Officiating Collector, Dhdké, No. 835, dated 12th October, 1878 (Paper 


No. 4). 
Chief Commissioner, Ajmér and Merwara, No. 795, dated 20th November, 


” 


1878 (Paper No. 5). 


maitemrgaty to Chie Gomniedoat, Myre Ho. OTS SS ee 
» Secreta » to Government, North-Western Provinces and Ondh, No. 8475A, the whole area of an. 
P diated 29th November, 1878, Patherwrge cape a Fas ah formed te se’ 
Sceretary for Birdr to Resident, Ha’ |, No. * com= 3 shy ot 
" ber, 1878 (Paper No. 8). ig SRS =e cba rors 
» Assistant Secretary, Pritish Indian Association, dated 19th December, eamong e owners 10 ‘propor 
1878, and enclosure (Papers No. 9). tion to their front. - 
» Assistant Secretary to Chief Commissioner, British Burma, No. 2582-245, ages and was | 90 18 
dated 21st December, 1878, and enclosure (Papers No. 10). 1 $0: ina 
» 3G. W. Sykes, Esq., Advocate, High Court, North-Western Provinces, dated merely indicate those 
22nd October, 1878 (Paper No. 11). : holders. If, for example, 
»» Secretary to Government, Bengal, No. 55, dated 7th January, 1879, and there were threesuch owners 
Sener Prervent, Panjéh, No. 820, dated 20th J 1979, na A, Band ©, whose ° 
tary to Government, Panj 0. 820, da anuary, an F “ 
» -” tnateares (Papers Moc). : tive frontages were 100 
* Assistant Secretary to Chief Commissioner, Central Provinces, No. 899-15, yards, 200 yards and 300 
$i dated 23rd January, 1879, na capers pee “3 yards, it was in’ that 
©, Secretary to Chief Commissioner, , No. 104, th January, : tended t 
rT ry jef Commissioner, ssam. 0. uary, ‘A should take i one-sixth 


1879, and enclosure (Papers No. 15). 
a, ee Narayana Singh, dated 10th January, 1879 (Papers No. 


oe Secretary to Government, North-Western Provinces and Oudh, No. 267, 
“A dated 4th February, 1879, and enclosures (Papers No. 17). 
Pe Secretary to Government, Panjéb, No, 469, dated 8rd February, 1879, and 







of the whole area of the 
island, B one-third and C 
one-half, and this division 
was to have been 


» 

‘ enclosures (Papers No. 18). : 0 

%. ait ditt, No 688, dated 18th February, 1879, and enclosure per % © si ih 
am ers No, 19). : t ‘wt ~ 
"Despatch from eng of State ng India, No. 8, dated 6th February, 1879, and by a suit for ‘tion. it 
, enclosure (Papers No. 20). 

From Registra High Court, Calcutta, No. 400, dated 10th March, 1879 (Paper a tate reroclude Ik ely 
No. 21). by pH st yagi 2 
gate ad discrepancy. of 
rs, eontain rules “not only 


ba 





- two contiguous holdings, but also to islands. epg this will 


racticeythe Bill should, at least in the case of land forming in rive 

‘or giving the areas, but for defining the plots, to are 4 the several riparian owners are 
entitled. For this purpose rules have been suggested both by the Board of Revenue of the 
Lower Provinces and the High Court at Fort William, the former pro ing that the alluvion 
should be divided by right lines perpendicular to the extremities of the frontages, the latter 
proposing a division by right lines bisecting the angles made by iculars drawn from 
the extremities of adjacent frontages. But it will be seen on examination that, under either 
of these plans, alluvial lands formed in the bend of a river would sometimes fall to more than 


one estate, and further provision would then be required for a rateable division of those lands 


“between the owners of the estates concerned. The subject is one of no small difficulty ; but it 
scems to us that the following rule, which is said by a distinguished Settlement-officer (Mr. 
Ibbetson) to be practically the rule now in force in the Panjab, and which is recommended 
for eee by the Government of that Province, solves the problem. satisfactorily and 
completely :—— if me 

«Where from natural causes an island or other land is formed in or on the bank of a 

river, either by accumulation of material or by recession of the river, each owner having 4 

frontage on the river is entitled to so much of the land as is ineluded by his frontage, the | 

thread of the stream and lines drawn riverwards from the ends of such frontage to meet the 

thread of the stream in a direction normal to such thread. oak 

eterm “normal,” we may observe, is here used instead of « perpendicular,” as the 

ad of the stream may be a curve. It is obvious that in such ease several normals may 

possibly be drawn from the same point, and that these normals may be either of different or 
of the same length. ‘The rule, therefore, proceeds as follows —) i eee 

« Where more than one such normal can be drawn from one and the same end of any 

frontage and each of such normals is of different length, the shortest of such normals shall be 

deemed to be the including line ; and where more than one such normal canbe so drawn, and 

each of such normals is of the same length, the line bisecting the angle between the two extreme 

positions of the shortest normal shall be deemed to be the including line.” eee 

It will be seen that the above rule applies not only to alluvion deposited on, the a 

_ing immaterial the often difficult question whether a new deposit is an island 

8. The above is the chief substantial alteration which wa hav it 

now proceed to specify the minor changes which we deem desirable, ines’ 


a2 by 


























OF INDIA, MARCH 29, 1879, 


of rivers like the Hugli are many islands which “ave flooded by 

~season, but only by extraordina: springs, or not at all, in the 
in the dry season and should be included in the l= © 

refore added to that definition the words “ throughout the 


._,,_5; To fix with more precision the time at which, for the purposes of the Bill, an allavial 
island is first formed, we have provided that it must be capable of being employed for cultiva- 
ea pasture or other useful purpose, such, for example, as the supply of reeds or brush-wood. 
‘The question of fordability will thus be decided after an island newly formed becomes, as the 
Privy Council puts it, “valuable and usable.” - © 
: _ 6. Where any formation takes place on a site of which the Government is proved to be 
_ the owner, we have declared that the Government is entitled to such formation. 
7. In the ease of land formed on the shore of the sea or of a lake and in that of an island 
formed in the sea or a lake, we have provided that the distribution in proportion to the frontage 
of the riparian owners shall be effected by such officer as the Local Government may appoint 
and in accordance with such rules (consistent with the proposed Act) as the Local Government ~ 
may from time to-tim ibe. Fr : 
8. We think that, to entitle the Crown to alluvial islands, the channel between the island 
and each bank or shore should not be fordable during the dry season next after the formation. 
___ 9. In determining the right to abandoned river-beds, we think we should have regard to 
the thread of the stream in the preceding dry season, and not to what it was immediately 
before the abandonment—a . matter which cannot be always ascertained. In other respects, the 
rule for the division of such beds among the riparian owners will be the same as that which we ‘is 
have ided inthe case of alluvial lands. ewe 
0. We have empowered the Local Government to declare, with reference to an: Sieh: 
river, where, for the purposes of the proposed Act, the river shall be deemed to end and the: 
to begin ; and we have provided that no declaration under the Act shall be cancelled or altered, 
save with the previous sanction of the Governor General in Council. 
11. In the Panjab the ownership of lands subject to the action of rivers is mainly regulated 
by local usage. We have accordin ly retained the section of the Bill as introduced, which pro- 
that such es should respected and, in certain cases, presumed to be in force. 
But isi lo not appear to be required in Madras, Bomba » Oudh or the “North- 
Western Provinces, and though local usage is saved in the Lower Provinces and Assam. by — 
the Bengal Regulation XI of 1825, there seems to be only one instance in which there has © 
been any . t to establish it. We have, therefore, confined to the Panjab the section” 
saving usage. there is ground for the belief that even in that Province some of the local 
usages referred to,—including the usage known as “the deep-stream rule ”—besides being 
‘objectionable on egonomie grounds and adverse to os interests are more or less unsuited to 
the time and distasteful to the communities affected by them. In these circumstances we have 
deemed it right, on the reeommendation of dxpeciaaieed. officers, to provide a procedure whereby 
par, erly if thought expedient, be discontinued, and fixed boundaries substituted: for 


i ies in riparian estates, 

2, As the rights of mortgagees and tenants to alluvial lands are saved by the Transfer 
of ey mp, o. ITT, sections 37 and 65, clause (¢), we have not thought it necessary to 
or such rights. 

ei 13. The Bill in its present form is not to be taken as expressing our final views as to all the 
difficult and important subjects with which it deals. But we think that the changes which it 
has und are such as to render republication desirable, for the purpose of eliciting 
eeitioiainfipen’ the public and from the judicial and executive officers by whom its provisions 
will be carried into We also think that its further consideration should be stayed until 
the new Law Commission has reported thereon. "We therefore recommend that the Bill as 
now amended be republished with this Report in the Gazette of India, and sent to the Local 
Governments for opinion and for publication in the local Gazettes. 

14. The Bill and Statement of Objects and Reasons have been published in English in the 
local Gazettes for Madras, Bengal, the North. Western Provinces and Ondh, the "Pan jab, the 
Provinces and British Burma, Publication in English has not been reported from 

yand Assam. Publicationin the vernacular has been reported only from Madras, 
the North-Western Provinces and Oudh, the Panjab and the Central Provinces. 
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No, II. 

A Bill to define and amend the law 
alluvion, islands and abandoned river-beds. 

Wumneas it is expedient to define and amend 

insaianlts. the law relating to alluvion, 

islands and abandoned river- 

beds; It is hereby enacted as follows:— 


I.—Preliminary. 

1. This Act may be called 

Short title. “The Indian Alluvion Act, 
1879 :” 
‘ It extends to the whole of 
- Local extent. British India ; 

And it shall come into 

Commencement. 


force at once. 


2. The Acts, Regulation and Rules mentioned 
’ : in the schedule hereto an- 
Repeal.of énnctiments, + 6xeq shall be repealed to the 
extent specified-in the third column. References 
to'the Regulation and Rules so repealed, in enact- 
ments passed subsequently thereto, shall be read as 


if made to this Act. 
Interpretation-clause. 


«jsland” means land surrounded by water and 
capable of being employed for cultivation, pasture 
or other useful perpen. It includes such land 
arising’in a river or lake, submerged in the wet 
* ‘geagon and visible only in the dry season; but it 
‘excludes land arising in tidal rivers, tidal lakes or 
the sea, submerged by the flow of ordinary tides 
throughout the year: 

« owner” meansy in the case of a bank or shore 


8. In this Act— 


ease of a bank or shore forming part of land situate 
in the Presidency of Bombay and wholly or partially 
exempt from the payment of land-revenue, or held 
under a grant or lease fixing the Government 
demand in respect thereof in perpetuity, the holder 
of such land; and in the case of a bank or shore 
held by a village-community, or by one or more 
members of it, such community : 

« sea” includes bay, inlet, creek and arm of the 
sea: | > 

“frontage” means the right line connecting 
the corners of each holding where they strike the 
sea, lake or river : ; 

rs boa, ot of the stream” means (a) the 
middle line of the main-stream during the 
dry season, or, where there are two streams of 
equal depth and width, the line equidistant during 
such season from the outermost shores of the two 
streams ; (4) the middle line of the river between 
what are the shores on each side when the water 
is at its average height, neither swollen by flood, 
nor shrunk by drought; or (¢) the middle line of 
the particular channel in which the formation or 
ancient river-bed referred to oceurs or is situate ; _ 

anda channel is said to be “fordable” when 
_ it does not exceed five feet in depth in the dry 

season next after the formation referred to and 

| throughout the twenty-four hours. 


i I1.—Alluvial Land and Islands. 
ie 4. Where, from acres ecauagr a forms 
ae iets wally on ore of the 
Right tand formed ‘sea or of a lake, 

al ile accumulation of 


% at 





either by. 
material or entitled to the 


relating to 


_ | the Local Government may from ti 





* 









in 

ively had on the sea or lake imm 
the formation ; and the partition of 
formed shall be made by such officer 
Government appoints in this behalf, 
ance with such rules, consistent with 


prescribe : 

Provided that, where the land or any 
thereof forms on a site which is proved 
to the Government or a private owner, 
ernment or such owner, as the case may 
entitled to the land or portion so formed, 


5. Where an island is formed, from natural 


Right to islonds where or a lake, either wy 
mulation of paar or by 


channel is not forduble. 

recession of the river, sea or lake, if the island is 
separated from each bank or shore by a channel 
not fordable at any point, the Government is 
entitled to such island ; . 

Provided that, where the island or any portion 
thereof is formed on a site which is proved to 
belong to a private, owner, such owner is en- 
titled to the island or portion so formed. 


6. If, where an island is formed as afore- 
said in the sea or a lake, the 
channels between it and 
either shore are fordable at 
any point, the owners of the nearest shore are 
severally entitled to the island in proportion to the 
frontage which they respectively have on the sea 
or lake; and the partition of the island so formed 
shall be made by such officer ag-the Local Govern- 


Right to other islands 
in sen or lake, 


3 | ment appoints in this behalf and in accordance 
held on raiyatwéri tenure, the Government : in the | 


with such rules, consistent with this Act, as the 
Local Government may from time to time pre- 
seribe. 2 . 

7. Where, from natural causes, an island or other 
land is formed in, or on the 
bank of, a river, either by 
accumulation of material or — 
by recession of the river, and the Government ie® , 


Right to land formed 
in, or ov bank of, river. 


not entitled thereto under section five, each owner, »” 


having a frontage on the river is entitled to 80 |. 
much of the land as is” included. by his frontage, ” - 
the thread of the stream*during the dry season 
next after the formation and lines drawn river- 
wards from the ends of such frontage to meet the 
thread of the stream in a direction normal to such 


| thread: ‘ 


Where more than one such normal ean be drawn 
from one and the same end of any frontage and 
each of such normals is of different length, the 
shortest of such normals shall be deemed to be the 
including line, and where more than one such 
normal can be so drawn and each of such normals 
is of the same length, the line bi 
between the two extreme positions of 
normal shall be deemed to be the i ing 

Provided that, where the land’ or any portion 
thereof is formed on a wieo hich we orered to 







belong to the Government or a private owner, the 
Government or such owner, as the ease may be, is 


entitled to the land or portion so d. 
8. If.a river freshly divides oun 
Islands formed - lands 

vision of rivers, *. se of the 


Gd x 




















the ag mera bas in dr 
‘towards the*bed from the su ntage to 
noet such thread in a direction normal ag 
Where more than one such normal can be drawn 
fen po peat of any frontage, the 
»s contained in the second paragraph of section 
























owner, as the case may 


time, declare, with refer- 
ence to any river, or any 
of the _parteof any river,— 


be domed: to be; for the put 
“ main-stream” and the 
¥ 


said definitions of ‘thread 
” shall be deemed to be in force: 
Government may also declare, with 
any tidal river, where, for the pur- 
the river, shall be deemed to end 


_ 1¥.—Miseellaneows, 
10. The Local Government may, from time to 


declaration mder this” ‘action, and 
paid made under vom tel section six, 
l be pul 


blished in the official Gazette, and shall 
thereupon have the foree. of daw. 
claration “shall be 











of the 
ir a or part. 
river or 
* . “M. Nothing: herein con- 





»,and haying 
said definitions of 
deemed to be in 










owndg of-a bank or shore in 
is declared to be entitled. 
in i abandoned 


, or to an 













land, island or river-bed, » 
to the bank or shore ;_ 











= : 
“the direction ‘and flow of such rivers and the 
preservation and distribution of their waters, Ae 
- 12. In the territories ae aaeartl by the Linsey 
tenant-Governor the 
a ae, nothing hain con 
tained shall affect any definite and. well-established 
local respecting the right to alluvial 
land, islands or abandoned -riv -beds ; but (ex- 
cept in the cases provided for by the Panjdb Land- 
Revenue Act, 1871, section 6) the burden of 
proving such usage shall lie on the person alleging 
it: 


Provided that the Local Government may from 
time to time (a) cause the bed of any river or 
part of a river, together with the islands and allu- 
vial lands situate therein or adjacent thereto, to be | 
surveyed and mapped, (4) appoint. an officer to ~ 
enquire into, determine and record the rights of 
private persons and the Government in, ‘to. or 


over the said bed, islands and lands, afd (ce) . © 
sere ate — ro so recorded shall not be rr 

y any local » And the provisions a | 
Panjab Land Revenue Act, 1871, ch it. | 


shal apply, so far as may be, to p < . 
winder this section, and the determination of t 
said rights shall be made after consideration of the 
gain and loss (if any) caused by changes in the 
course of the river fora period of twelve years 
next before the date of the survey-notification. 

13. All land and ~ sarees and all river- 

andoned,"as mentions 

Pi ge not ed respectively in sections.” 
hereinbefore provided four, five nine, and not’ + > 
o. vesting under any of the» <> 
provisions hereinbefore contained, shall vest in the“ - 
Government. + 


THE SCHEDULE, 
(a). Acts or THe Governor Genera tx Councit. 
Benny Subject. ~~ a 





TV of 1872... | Panjab Laws Act +». |So much as re- 
lates to 


P= Hegel 
tion XI of 
1825. 













XX of 1875... |Central Provinces Laws Act | Ditto. P. 
XVIII of 1876] Oudh Laws Act =f Ditto. ae 

(6). Bencat Reautarion. 
sent Subject. . 9 
“XI of 1825,.. Aliuvion “ «| The whole. 
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eMOUTTA, ie! dame APRIL 5, 1879. 
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6 Separate seats given to this Part in order that it may be filed as a separate compilation. 
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PART We, 
‘Bills introduced into the Council of the Governor General for making 
. Laws a Regulations, or published under Rule 22. 


s* ee 
Be ean GOVERNMENT OF INDIA. 
2g ae ts LEGISLATIVE DEPARTMENT. 

eee a. ~ Cmnira pubileatifn ‘ 


. The following ‘Report of the Select Committee on the Bill to amend the Code of Civil 
. owas presented to the Council of the Governor General of India for the purpose 
‘of Laws and oo Rey on the Sth March, 1879:— 
oe REPORT. 
j Wr, the ondestgned Mninbere of the Select Committee to which the Bill to amend the 
Code of Civil Procedure wasreferred, have the honour to report that we have considered the 
Bill =, ig papers specified in the annexed list. 
Hag 2. In apne intepretation-clause, we have expressly declared that an order finally disposing of 
F auf a ii for execution falls within the definition of ‘decree.’ This will remove a doubt 
io whieh n we understand has been aye. in two of the High Courts. We have also provided that 
/. ‘signed ak include stamped. ‘The use of seal capable of producing an impression, of the 
i 


name title.of the, ) person using it is common among Natives of rank. 
are g, ‘section 13 we have cored a explanation declaring in effect, that a decision i in a suit 
‘for spilt rent under-any focal ating to landlord and tenant, shall not be deemed to . 


be res. judicata in case — ring to the title to the property in respect of which the rent 
















, is claimed, be 

I 4, 4 Sip have feevider tee ining, with claims by and against a legal represent- * 
ative as a he was perso entitled to, or liable for, jointly tiiplbe ducceoed 
person @ sg promissory note jointly executed by the decedsed.and the 
person 


wg te h of section 52, so as to require the examination’ of the 
n m of the flan anly’ when the Court entertains doubts to the fact, 


ion 108/to all cases in which decrees have been set-aside ex 
h has summons was not duly served, as wéll as for thoge i in which, 


Ill 1859, section 107, did, empower patties to give 
ocuments generally, We have therefore ‘made section 13] apply to ihe 
aopenents ts the possession or power of a party, whether they are or ave not 
plaint, written statement or affidavit of the latter. 


havestruck t fro 280 the words as to granting subsequent a plications 
bs wher ‘the Court in eecated ‘that on the preceding tottaten tee diligent had 


The effect of these words to to dis- 
to invite iigation. "We kena athena the esti gection, #0 as Page ais 
the ew Laman Act, schedule II, Art, 179, paragraph 6) fora decree 


? 











awarding maintenance, which has been held not to be a decree directing “the payment 
soney the delivery of property by instalments.” Ps 8 Sys Bribe ihe ay 
9. We have amended section 245, so as to provide for non-compliancé with the require- 
ments not only of sections 235 and 236, but also of sections 286 and 237. ig eee) 
10. We have altered the first explanation to section 246, so as to bring within its scope 
decrees made over to a Court for execution. ; eh : at Ree 
1]. We have amended sections 259 and 260, so as to make it clear that, when an attach- 
ment under either section has remained in force for the specified time, if the judgment-debtor 
has not obeyed the decree and the decree-holder has, within that time, applied for a sale, the pro- 
perty may be sold ; but that, if the judgment-debtor has obeyed, and the decree-holder has not 
made Ah application, the attachment shall cease. ; i too 
12. We have provided, in section 268, that, where’a moiety of the salary of 
or railway-servant 1s attached, the attachment shall be made by an ii 
whose duty it is to disburse the salary to withhold every month sueh portion as the Cor 
may direct until the amount of the portions so withheld is equal to the amount of the decree ; 
ree we have authorized him to pay into Court ay portion so withheld, and declared that 
such payment shall discharge the Government or the Railway Company. We have struck out 
the last paragraph of the same section. : ~ 
78. We have altered section 291, 80 as to empower the Court directing,an execution-sale, as 
well as the officer conducting one, to adjourn it. Realy“ 
14. Where the holder of a decree in execution of which property is sold purchases the pro- 
without the Court’s permission, we have provided in section 294, that the Court may, if it 
thinks fit, set-aside the sale, and that any deficiency of price which«may happen on a re-sale 
shall be paid by the decree-holder. m . ; 
15. We dhink that mortgages, leases and sales made under section 805 by the judgment- 
debtor should not become absolute until they are confirmed by the Court; have added a 
provision to this effect. pr fa 
16. We think that, besides the decree-holder and the owner of land sold in execution, any 
other person interested in the sale should have power to apply tovset it,aside‘on the ground of 
material-irregularity ; and we have amended section 311 of the Code accordingly. == ~ 
17. Much doubt exists as to where the title to land sold at an execution-sale vésts .in “the 
purchaser. We think it should vest from the date of the certificate, which is ted as soon 
as the sale becomes absolute ; and we have added to section 816 a sentence to this effect. 
18. We have recast sections 322 and 323 of the Code, so as to make them express clearly 
“what we believe to have been the intention of their author, namely, that, where # money-deer 
in satisfaction of. which the Court has ordered a sale of land has been transferted to the , 
he should ascertain the amount of a// existing decrees against’ the judgment-debtor and raise 
the amount necessary to discharge all his judgment-debts with interest, by dealing with such 
land, and such land only, in any of the modes prescribed by section 822. © F 
19. We have altered section 331, paragraph two, so as to express the provisions of the cor- 
responding section (229) of Act VIII of 1859, and we have redrawn the latter half of section 
832, so as to avoid the reference to the Specific Relief Act, section 9, whilst maintaining the 


“en 








procedure required by that enactment and the effect of an-order passed thereunder, he 


20. We think that the first payment of a judgment-debtor’s monthly. subsistence-money ° 
should be made to the proper officer of the Court, and that the subsequent payments should be : 
made to the officer in charge of the jail; and we have altered seetion 339’aecordingly. 

21. When an applicant for the benefit of the insolvency-chapter (XX) furnishes sufficient 
security that he will appear when called upon, we have empowered the Court to release hit’ 
The Recorder of Rangoon exercises under the Burma Courts Act insolvepey-jurisdiction in the 
towns of Rangoon, Maulmain, Akyab and Bassein. We do not think it eae any other 
Courts should exercise such jurisdiction concurrently with him: We have therefore expressly 
excluded all Courts situate in such towns from the operation of chapter XX. . > ¥ 

22. Where a pauper’s suit is dismissed for non-appearance of either party, we have em- 
powered the Court to order him to pay the fees which would-have been paid by him if he had 
not been itted to sue as a pauper. 

23, We have amended section 456 of the Code so as to provide for obtaini an order for 
the appointment of a dian ad litem upon application by the plaintiff ; and where there 
is novother person fit and willing to act as such guardian, we have authorized the Court to 
_ appoint a3 of its officers. Mig, Se yea tee 

e 24, We have substituted for section 555 a section providing that in all cases the appellant 
} egin - 
95. We have made section 560 of the Code provide for the cases when notiee is not served 
on the tespondent, as well as for thosé in which he was prevented from appearing. 

. 26. We have amended section 582 a the Coo, fo profile the doe the 
‘Appellate Court is bound (so far as may be) to perform the duties, as well as authorized to 
sraien cm powers, of the reas of first instance. ite : aay 

. In section 584, clause (a), we have omitted the words “some specified,” which have been 
held by some to limit the law’ there mentioned to a statutory enactment, and by others to 
au Bie appellant to express in formal terms the rule which he alleges to have been 

ened, A d peaiet itd 
"98. We think that appeals should lie from orders under'section 57, clause (a), returning ® 
plaint’ on the Fae, the suit has been instituted in A Pearag Le em one 
under section 313 refusing "an application to set-aside a sale of immov e property ; and 
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a 
on, Gonherwesce antistection of a decree. 
ed section 642, 80 as to exempt from arrest under the Code the parties to 

a tribunal having, or believing bond fide that’ it has, jurisdiction, 

, Tevenue-agents and witnesses while going to, attending or returnin 

This will include not only civil Courts, but criminal Courts, Courts-martia 

accords with the existing law of England. 

3—229 seem to provide sufficiently for the execution of decrees. We have 

section 648 to arrests and attachments made otherwise than in execution, and 

release of any person arrested under that section who furnishes security for his 
the Court that issued the warrant. 

added to section 649 a h mt Nee the execution of the decrees 

ceased to exist, as for example, where a Court of Small Causes is abolished 

" Government under Act XI of 1865, section 8, or where a Munsif invested 

os 1 Cause jurisdiction, having passed a considerable number of decrees, is transferred to 

another Munsifi, and his successor at the particular Munsifi at which this jurisdiction was 
exercised has not been invested with similar jurisdiction. 

"82. We have inserted after section 650, a section providing for the service of foreign 
summonses when issued either by Courts established by the Governor General in Council, or 

‘by Courts to which the Governor General in Council has applied this provision, 

: We have amended the second schedule, so as to extend to the Small Cause Courts in 


sections 228—229, as to execution of decrees ; 
section 360, enabling the Local Government to invest any Court with insolvency- 


’ 
XXXVI, as to Receivers ; and 
Sections 523, 524, as to filing in Court agreements to refer to arbitration, and sections 
525, 526, as to filing awards made on reference without the intervention of a Court. 
Ba. a several corrections of clerical and typographical errors which need 


85. Lastly, we have amended the Registration Act, by inserting a clause providing that a 
copy of every certificate of sale of land granted under section 316 of the Code shall be sent to 
the local registering officer, who will file it in his Book No. 1. We have also taken the oppor- 
» | tunity to amend three trifling errors in this Act, one of which is a misprint. And we have 
". £ amended the Limitation Act, by inserting in its second schedule articles providing respectively 
for ications ‘under sections 368 and 371 of the Code. 

. We recommend that the Bill thus amended be “wea The Bill and Statement of 
Objects and Reasons have been vac! in English in all the local Gazettes except those for 
Assam and Ajmer. They have been published in the vernacular in all the Gazettes except 
those for the Central Provinces, British Burma, Assam and Ajmer. We do not think that 
the Bill has been so altered as to require republication. 
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WHITLEY STOKES. 
ite ean A. J. ARBUTHNOT. 
by: T. H. THORNTON, 

G. H. P. EVANS. 
aft G. C. PAUL. 


7 F. R, COCKERELL, 
The 5th March, 1879. 
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following supplementary Repo:t of a Select Committee, together with the Bill as _ 
them, was presented to the Council of the Governor Gekenst, of India for the poriea 
Laws and Tagtilaticne on the 19th March, 1879 ;:— Z 2 








aes the undersigned Members of the Select Committee to which the Bill to amend the 

- Code of Civil Procedure was referred, have the honour to submit the following supplementary 
2. Since our Report of the 5th March was presented, our colleague Mr. Stokes has received 
_ from Mr, Justice Ainslie a note on the Bill which has led us to make certain further changes 


__ 8. It seems to us that the definition of “ decree,” even when made to include 
orders finally disposing of applications for execution, is not wide enough. It does not, 
for instance, comprise an order made on settlement of issues overruling pleas of law (such as that 
the suit is barred by the Limitation Act), and directing a trial of complicated questions of fact 
or the investigation of complicated accounts; for this does not “ decide the suit,” as the de- 
fendant may have a defence on the facts. Again, it does not include a decretal order for an 
account, for this does not “decide the suit ;” inasmuch as, on taking the account, it may turn 
out that nothing is due, in which case the plaintiff’s suit would in the end be dismissed. “ Yet a 
defendant ought not, if he has a good defence, to be put to the possibly enormous expense 
and ineonvenience of an account for (say) twenty years. . He should clearly have a right of 
ap _ The fact is that there may be more than one decree in a suit and that the various 

) arising may be decided at different hearings and the results embodied in different 
“formal orders.” We have therefore widened the first sentence of the definition of « decree ” as 
follows : “decree means the formal expression of a final adjudication upon any right claimed, 
or defence set up, ima Court of justice.” 

4, We have not overlooked the fact that some of the orders under section 244 of the Code, 
from which we propose to give two appeals by section 588 as now amended, may be held to be 

within the meaning of this first sentence of the definition ; but we deem it safer, in 
order to prevent all mistake, to give the appeals from these orders in express terms by section 
588, and ly to exclude them from the definition of decree. We have also defined “ order z 
as meaning the formal expressjon of any decision of a Court of justice which is not a-decree, 
and we have defined “judgment ” as the statement given by the Judge of the grounds of a 
decree or order. 

_“5. There is much evidence to shew that the examination of a witness as to the fact of sig 
nature of the verification of the plaint by the person whose name it purports to bear is a useless 
form. We have therefore, instead of amending section 52 of the Code as proposed by the Bill 
as last settled, led the —— that section requiring such examination. . 

6. We think that the should fix a period within which the sum required to defray 
the costs of service of a process must be paid into Court by the party concerned. In the absence 
of such a provision (which was contained in Act XXIII of 1861, section 2), there is no rule 
by which the Court is to be guided in determining when a party is in default. We have there- 
fore amended section 93 of the Code so as to require a adled to be fixed for the payment of 
the Court-fee, and. we have made a similar amendment in section 95, as to payment of postage. 

7. It is strongly urged by Mr. Justice Ainslie that our proposed change in section 168 of 
the word “may ” to “shall” would assist litigants to obstruct justice by obtaining unnecessary 
-adjournments. We have accordingly omitted the section of the Bill by which it was proposed 
to make that ; 

_ 8. We have provided in section 289 for fixing up in the Court-house a copy of the pro- 
clamation of sale, and we have made a corresponding amendment in section 290. 

_9..The question is constantly arising whether a fresh proclamation is required when a sale 
- is adjourned, We have provided in section 291 that, in case of such adjournment for a longer 

period than seven days, a fresh proclamation shall be made, unless the judgment-debtor con- 
sents to waive it. 

10. In seetion 220 we have provided for the execution of orders as to costs. 

11. In our report of the 5th of March we proposed to alter section $11 of the Code so as 
admit of other 8 in an execution-sale besides the decree-holder and the owner applying to 
set-aside the sale. We have, at the ent of the High Court at Fort William, struck out 
this amendment of section 312 of the . The High Court urges that it would be of little 
practical benefit and that it might sometimes be misused to ay the completion of proceedings 












m execution by persons put forward by the judgment-debtor to dispute the regularity of the sale. 
_ 12. We have: ed the last nineteen words of section 13 of Act XI of 1865, They 
are, in the opinion of the same High Court, unnecessary and occasionally mischievous. 
” 18. The 


3 1 of the change now made in the definitions of “decree” and “ judg- 

ment, tails it Secirabie in our opinion that the Bill should be republished, so as to afford an 

nm for the correction of any oversight into which we may have fallen; but the 

of the amendment has now been so fully discussed that we think that, unless 
ion is brought to light, there can be no objection to the Bill being 

so ear to the urgency of some of its provisions, we think its passing should 
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No. III. 


A Bill to amend the Code of Civil Procedure, the 
en ai Act, 1877, and the Limitation Act, 


ike it is ay 31 to amend the Code of 


Preamble. vil Procedure; It is here- 
by gosta) as follows :— 
1. The palewing 2 mye of the said Code shall 
Repeal of certain be repealed (namely) :— 
tions of Act X of 1 In section 4, the words and 


figures “The Panjab Courts Act, 1865,” and 
“The Panjéb Appeals Act, 1873 :” 

In section 5, the third sentence : 

Tn section 51, the words “with the permission 
of the Court :” 

In section 52, from and including the words “and 
when he makes it out of Court” to the end : 

In section 61, the words “bill of exchange or 
other :” 

In section 64, the words | “or as soon there- 
after as may be practicable : ” 

In section 80, the Words “or to receive the 

y of the summons :’ 

ae section 131, the words “in whose plaint, 
written statement or affidavits reference is made 
to any document :” 

In section 199, the words from and including 
“and in” to the end : 

In section 224, the word “ therewith :” 

In section 230, paragraphs three and four, the 
words “unless the Court is satisfied that on the 
last preceding application due diligence was used to 
procure complete satisfaction of the decree; and 
the order of the Court granting any such sub- 
sequent application shall be conclusive evidence 
that due nce was used to procure such satis- 
faction. And no such subsequent application shall 


be me 
Seddon 246, clause (e) and the letters (/) 
and (9) : 

In section 259, the words “and keeping the same 
under attachment until the further order of the 
ey 3 h three, th rds 

section 339, ph t ee, e wo 
* to the proper officer of the Court :” 

In section 841, the word “ third :” 

In section 358, the words “ within three months 
from its publication, ” and “ within three months 
from the publication of the schedule :’ 

In sections 407 and 408, the wo: 
examination ; ” 

In section 584, clause (a), the wo 

pecified :”” 

In section 588, clause (7), the words “of the 
same nature with appealable orders made in the 
course of a suit:” in the same section, clause (r), 
the © 481:” 

In section 638, the se «961;” 

In the second ‘sched the words and figures 
* section 648 (so far as relates to arrest) .”” 


2. In section 2, for the definitions of “ onde. 
ment” and “decree,” 
_Amendiment of #¢ following shall be substituted 
tion 2. He 3 
namely 
“ decree” means the formal expression of a 
final adjudication upon any right claimed, or 
defence set up, ina Court of jesion. An order 
rejecting a plaint under section 58, clause (d), 
or under section 54, clause (¢), is within this 
nition. An order on appeal remanding a suit for 
oo regia not within this nor is an 
order specified in section 688: . 


“ upon such 


* some 


aac ha si ait alba th 


“(THE GAZETTE OF INDIA, APRIL 5, 







d of sedi Sl fen : hid pate sa a 
ecision a w 
it? Romero 
tebe the groanda of a dourse or orden’? 
In the same section, to the definition of “ i 
the following words. be added 
also includes stam, 
referred to.” 


8. In section 13, Epanation J, va the ie 
word “ad. 
SF en a 
ani e same ion 
added (namely) :—“ Baplanation tal i 
trying a suit under any law for the time being in 
force regulating the procedure in suits between 
land- chders antl their senantial » shall not 
be deemed, as regards the title to ts deomatile 


property in respect of which the suit is brough: 
Ook of competent jurisdiction : 
aie of the first paragraph of 


ie 





within 
this section,” 
4. In section 43, paragraph one, for the words 
“ arising out of,” the words 
“ which the plaintiff is en. 
in ferome naan 
two, for the word “ fee ” (in ‘fin each of 


ach ote 
where it occurs) the words “in sto 


be substituted ; and in the same section, ac 
three, for the word “ claim,” the words © cause of 
action ” shall be substituted. 


5. To section 44, eo o Slower 
eye ns namely), “or -are 
hms of section om as he was entitled to, or 
liable for, olny with the 
diseaaa person whom he represents, 


6. In section 45, for ph one, the following 
shall I be substituted (namely) y 
“ Subject to the rules con- 
tained in section 44, the 
plaintiff may unite in the same suit several causes 
of action against the same defendant or the same 
defendants jointly, and any plaintiffs 94 
of action in which they are jointly in 
the same defendant or the same defendants feintly jointly 
may unite such causes of action in the pig suit: 


Amendment of section 
43, 


shall be substituted : 


Amendment of section 
45, 


in the same section, paragraph , after the 
word “defendant,” the words“ or < ‘any subse- 
” shall 


quent stage of the suit, if the partios agree 
be inserted. 


inse’ mone 
wo * 
7. In section 50, 6 ie word abode” in each 


Amendment of section the hry) where it occurs, 
50. “ residence” shall 
be substituted. 

8. To section 51 the fol- 
Mo was pears lowing proviso shall be 


added (namel. oer La 
« Provided that, if the plaintiff, by reason of 
absence or for other 
the plaint, it may 
duly authorized agent.” 


9. In sections 51,53, 115, Set 893 and 408, for 


cause, is ‘unable to sign 
signed on his behalf by 


subscribed” 


Amendment of sun- 
sections. 

















8. “FO duced” shall be substituted, 






Amendment of sections ¢¢. 9: ~ 
EE 
Court ” shall be inserted. © 





* 


. In section 108 toes words and 
if one under section 100 ” 


Amendment of section 
108. 


: same section, 
ot the words “it be proved to 


daly served, or that he”’ shall be substituted. 
13. In section 131, par: h one, for the words 
Pout Hicameut™ the words 
specified document” 
: shall be substituted. 
14. In section 186, after via. Hie mpi * 
(in each of the p in w 
F Papi. nuts cenind it occurs), the word “ pro- 
¥ duction” shall be inserted. 
15. In section 139, for the words “ the produc- 
tion of which has been called 
Amendment of section 
199, 


Amendment of section « gy 
181. 


for under section 138 and 
which has not been produc- 
ed,” the words “which should have been, but has 
not been, produced in accordance with the require- 
ments of section 138 ” shall be substituted. 
16. In section 207, for the word “suit,” the 
word “decree ” shall be sub- 
Amendment of section stituted ; and for the words 
8 “or numbers” to the end, 
the following words shall be substituted (namely), 
“orby numbers in a record of settlement or sur- 
vey, the decree shall specify such boundaries or 
numbers.” 
17. In section 211, attyed meals a or 
other,” the words “ the re- 
iemimentol sections covery of possession of im- 
sae moveble” shall ‘be substi. 
tuted; and in section 212, before the word “ im- 
moveable,” the words “ the recovery of possession 
of” shall be inserted, 
18. To section 220 the following words shall 
ee gems samme i * Eve 
Amendment 0 ing to costs e 
me re under thie “Code and not 


i of be executed as if it 
rane as dere may sa 


19. In section 929, for the words “Native 
Amendment of section Prince or State in Todia,” 
=, the words “ Foreign Prince 
‘ot State” shall be substituted. 

_ %, In section 230, clause (8), for the words 


_ “the payment of money or 
gy Bedment of section the aan of property by 
! date of the 
or delivering the instalment,” 
shall be substituted (namely), 
of money, or the delivery of any 
made at a specified date—the date 

payment or deliver- 










a » to be 












< wes : i 
Dish : + In ‘section 58, f the | 
Ameadiwnt own won fied the werd pan 


ry i 
11. In section 98, after the word “ levied,” and 

i in section 95, after the word | 
‘words “ within 
fixed by the 


shall be omitted; and in the 
ion, ph two, 
e satisfaction 
of the Court that the defendant,” the words “he 
satisfies the Court that the summons was not 








a (namely), “by rs applicant or, with 
permission e Court, by some other person 
proved to the satisfaction of the Court to be 


| acquainted with the facts of the ease.” 


22. In sections 236 and 287, for the words « Tf 


‘ ae the plication be,” the words. 
wep ea ver an application is 
made” shall be substituted. 


28. In section 244, clause a the word 
“ execution, words “ dis- 
ee of evction charge or satisfaction” shall 
be inserted. 


24. In section ce oe the _ on. the 
ollowing s substituted 
og ene section (namely), “ The Court on re- 
: ceiving an application for the 
execution of a decree shall ascertain whether such of 
the requirements of sections 235, 236, 287 and 238 
as may be applicable to the case have been complied 
with, and if they have not been complied with, 
the Court shall reject the a plication, or return it 
for such compliance, or allow it to be amended 
then and there,” 


25. In section 246, for Explanation I, the fol- 

Amendment of section lowing shall be substituted 
246. (namely) :— 

“ Explanation I,—The decrees contemplated by 
this section are decrees capable of execution at the 
same time and by the same Court.” 

In Explanation II, after the words “ assignor 
as,” the words “in respect of judgment-debts due” 
shall be inserted. 


26. For the second paragraph of section 259, 

Amendment of section the following shall be sub- 
259. stituted :— 

“When any attachment under this section has 
remained in force for six months, if the judgment- 
debtor has not obeyed the decree and the decree- 
holder has applied to have the attached property 
sold, such property may be sold, and out of the 
proceeds the Court may award to the decree-holder, 
In cases where any amount has been fixed 
under section 208, such amount, and, in other cases, 
such compensation as it thinks fit, and shall pay 
the halance, if any, to the judgment-debtor on 
his applieation. 

“If the judgment-debtor has obeyed the decree, 
and paid all costs of executing the same which he 
is bound to pay, or if, at the end of six months 
from the date of the attachment, no application 
to have the pro sold has been made and 
granted, the attac shall cease to exist,” 


27. In section 260 in the first h, after 

Amendment of section the words “the performance 
260. of,” the words “ or abstention 
from ” shall be inserted; and for the second para- 

ph the following paragraphs shall be substituted 

ciel 

“When any attachment under this section has 
remained in force for one year, if the Png, see 
debtor has not obeyed the decree and the 
holder has applied to have the attached property 
sold, the property may be sold, and out of the pro- 
ceeds the Court may award to the decree-ho 
such compensation as it thinks fit, and may x 
the balance, if any, to the judgment-debtor whe 
application, os 

“Tf the judgment-debtor has obeyed the decree, 
ad sada cote of ona ing the same which he 
is bound to pay, or if, at the end of one year from 


~ 


Mc ow 
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the date of the attachment, no application to 
have the property sold has been made and granted, 
the attachment shall cease to exist.” 


28. In section 264, after the words “the same,” 

Amendment of section the words “and not bound b 
264. the decree to relinquish suc 
occupancy ” shall be inserted. 


x 
29. To section 265 the following words shall be 
; added (namely), “and accord- 
ing to the rules for the time 
being in force for the parti- 
tion, or the separate possession of shares, of such 
estates.” 


Amendment of section 


80, For the last para- 
graph of section 268, the 
following shall be substituted 
(namely) :— 


Amendment of section 


“In the case of the olay of a public officer or 
the servant of a Railway Company, the attach- 
ment shall be made by a written order requiring 
the officer whose duty it is to disburse the salary 
to withhold every month such portion as the Court 
may direct, until the amount of the portions so 
withheld is equal to the amount remaining due 
under the decree. 


« A copy of every such order shall be fixed up in 
a conspicuous part of the court-house and shall be 
served on the officer so required. 


« Every such officer may from time to time pay 
into Court any portion so withheld, and such pay- 
ment shall discharge the Government or the Rail- 
way Company, as the case may be, as effectually 
as payment to the judgment-debtor. ” 


81. To section 289, paragraph one, the following 
words shall be added, namely: 
‘and a copy thereof shall 
fixed up in the Court-house ;” 
and in section 290, for the words “ notification has 
been affixed ” the words “copy of the proclama~- 
tion has been fixed up” shall be substituted. 


32. In section 291, for the first eight words, the 


Amendment of section 


following shall be substituted - 


(namely): ‘The Court may 
in its discretion adjourn any 
sale under this chapter, and the officer conducting 
any such gale; ”’ and in the same section, after the 
proviso, the, following sentence shall be inserted, 
namely : “whenever a sale is adjourned under this 
section for a lo: 
proclamation under section 289 shall be made, unless 
the judgment-debtor consents to waive it. 


Amendment of section ¢ a To section Feder 
ollowing paragraph shall be 
ag added (namely) :— 

«When a decree-holder purchases, by himself 
or through another person, without such permis- 
sion, the Court may, if it thinks fit, on the appli- 
cation of the judgment-debtor or any other person 
interested in the sale, by order set-aside the sale ; 
and the costs of such application and order, and 


Amendment of section 
1. 


ae ge price which may on the 
re-sale, an ex ttending it, sh i 
tte Ti ig attending it, shall be paid 
v » 

84. In section 295, first viso, after the 
gohmendmnent of section words “ shall not,” the words 


“as such” shall be inserted. 
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r period than seven days, a fresh » 












35. In section 805, paragraph 
word “ ; 
PE scssrnah uae ics: and fi gures 


in section 276,” shall be inserted ; and for the 
paragraph, the following ‘shall be substit. 
(namely) :— 3 ‘A 
“ Provided also that no m , lease or sale 
under this section shall become ute until it — 
has been confirmed by the Court.” je 
Pest section 314, after 
e word “ property,” 
words "ig Saimin Ge 
decree ” shall be inserted. pees ds he 
37. To section 816 she following ‘sentence shall 
ed + “And 
BF cnoersuat. of section the title tthe property ald 
2 shall be to vest in 
him from the date of such certificate.” 
38. For sections 822 and 


Amendment of section 
$14. 


Substitution of sections 
823 the f 

for sections 928 and 828. 45 hon be aul bitated 
(namely) :— 


“322. Whenever the execution of a decree, not 
Procedure of Collector being a decree ordering the 
when execution of decree sale of immoveable property 
80 transferred. in pursuance of a contract 


specifically affecting the same, but being a decree for _ 
money in satisfaction of which the Court has ordered 


the sale of immoveable*pro; » has been so trans- 
ferred, the Collector may either proceed as the Court 
would proceed under section 805, or, if he has 
reason to believe that all the judgment-debts of 


















pst sey, ey ACHR = be di without a 
sale of the whole of suc may pub- 
lish a notice in the Sanganne of he ditcice calling 


upon all persons holding decrees against the ju 
ment-debtor to notify in writing to the Collet, 
within sixty days from the date of such publica- 
tion, the existence of such decrees, the tive 
dates thereof and the sums remaining due thereon, 
respectively, 

“ Such notice shall be published by being 
in the court-house of the Court. Which e the 
order under section 804, and at such other places 
(if any) as the Collector thinks fit, 


“ 328, The Collector shall ascertain the sane 

Powers of Collector in remaining due on such de-. 
such cases, crees ively, and* may 
then (notwithstanding any order under section 304, 
but subject to such rules as may from time to 
time be made in this behalf by the Chief Control- 
ling Revenue-Authority) raise the amount neces- 
sary to discharge each of such sums, with interest 
thereon according to the decree under which it 1 
due, or, if the decree makes no provision as to 
interest, then with interest (if any) at such rate 
as 7 ppg es ; “s ; 

“ (a) by letting in perpetuity, or for a term, oD 
payment of a einige sanivilont to such amount, 
the whole or any part of the property of which 
the sale has been ordered: or 

(0) by mortgaging the whole or any part of 
such property : or 3S aes 

“(c) by selling part of such property : a 


“ letti “mi ri himself 
or ae the w ole Kgrecorng. iret proee 
for ay term not exceeding twenty years fm 


the order of sale: or 











and parlly by ‘another 


the purpose of managing under this séetion 
or any part of such property, the Col- 
Stele Mi tka portent Il oor, 


any letting or m ent under 
or clause (¢) continues, the judgment- 
his representative in interest shall be 
it to mortgage, charge, lease or alienate 
let or managed or any part thereof.” 









39. In section $31, paragraph two, for the words 


and figures “the Specific 
tae D Relief Act, 1877, section 9,” 
the word and figure “Chapter V” shall be sub 
stituted ; and to the same section the following 
paragraph shall be added (namely), “Every such 
order shall have the same force as a decree and 
shall be subject to the same conditions as to appeal 
therwise.”” 


or 0) 


40. In section 382, first paragraph, for the 

Amendment of section word “ defendant,” the word 
332. : “ judgment-debtor ” shall be 
substituted ; and for the other phs, the fol- 
lowing shall be substituted (namely), “ If after ex- 
amining the applicant it appears to the Court that 
there is probable cause for making the application, 
the Court shall to investigate the matter 
in dispute, and if it finds that the ground mention- 
ed in the first ph of this section exists, it 
shall make an order that the applicant recover 


possession of the y, and if it does not find 
as aforesaid, it shill dent 


ismiss the application. 
“Tn hearing applications under this section, the 
Court shall confine itself to the grounds of dispute 
above specified. 


“The party against whom an order is passed under 
this section i institute a suit to establish the 
right which he claims to the present ion of 
the property ; but subject to the result of such 
suit, if any, the order shall be final.” 


41. For section 883 the following shall be sub- 
i i oat ted (namely), “Nothing 


in section $31 or 382 applies 

baal : to a person to whom the 
judgment-debtor 
the institution of 


has transferred the property after 
bach. the suit in which the decree is 
le.” 


42. In section 385, for the first h, the 
qgtendment of section Eiovin shall be substituted 


— 








Tf the purchaser of any such rty is re- 
| tinted or obstructed by any } e, other than. the 





i, all enquire into the 
obstruction or di 
and pass such order 








ey 


Amendment of sedtions °¢ 
884, 477 and 483, 


Paaite aks weoad’ of Gharcaunvention, 
for the word “conclusive,” the word “final” shall 
be substituted. 


48. In section 889, paragraph four, after the 
word “ made,” the words “ to 
Amendment of sec- the P 
- is {Count salle inserted; and 
same ph, the following words shall be 
ely), of 


added (nam “and the subsequent ents (if 
Pe eee be made to the tonite cas of the 


44. To section 349 the following words shall be 

added (namely), “or release 

OF pe nr of section him on his furnishing suffi- 

: cient security that he wili 
appear when called -upon.” 


45. In section 357, line one, for the figures 

355,” the figures and word 

Amendment of section 35] or 355” shall be sub- 
357. stituted. 


46. To section 360 the following paragraph shall 
be added (namely): “Nothing 

Amendment of section in this chapter shall apply to 
sid any Court having jurisdic- 
Rangoon, Maulmain, Akyab 


tion in the towns of 
and Bassein.”’ 


47. In sections 361, 362, 363, 365 and 368, 
Amendment of sec- for the words “cause of ac- 
tions 361, 362, 368, 365 tion” 
and 368. 


shall be substituted. 


wherever they occur, 
the words “right to sue” 


48. In section 364, paragraph one, and section 
366 bh one, after 


6 
Amendment of sections the avon “ Ih” the words — 


004 end 806, “within the time limited by 
law” shall be inserted; and in the latter section, 


Hs 







paragraph one, for the words “Court may,” the 


words “ Court shall, on the application of the de-’ 


fendant,” shall be substituted, 


49. In section 378, paragraph one, for the 
Amendment of sec. Words “for the part,” the 


tion 873. words “in t, of the 

. "4 part” shall be substituted ; 
and to paragraph two, the words “or in respect 
of the same part” shall be added. 


50. In section 377, for the first seven words, 
the following shall be sub- 
stituted (namely), “Notice in 
writing of the deposit shall 
be given through the Court.” 


Amendment of section 
877. ~ 


51. In sections 884, 477 and 483, after the 
word “affidavit,” the words — 
or otherwise 

serted, 





